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STEAM-SHIP " PETERHOFF." 



Key West, Florida, March, 1863. 

Sir: 

I have to report for the information of the Committee, that the 
screw »steam-8hip "Peterhoff," Captain 8. Jarman, left Falmouth for St. 
Thomas and Matamoras on the evening of the 27th of January, and after 
four and a half days of rough weather and heavy sea in the channel and 
Bay of Biscay, the remainder of the voyage was without particular inci- 
dent until the morning of Friday, the 20th of February, when we were 
boarded by a boat from a small schooner under the Dutch flag, which we 
took to be a pilot boat, but proved to be otherwise. Shortly after we 
observed a st'Camer approaching us, which, when she got near, hoisted the 
United States' flag. The **Pcterhofi'" had the British ensign flying, and 
was proceeding on her course for the harbor of St. Thomas. Close to 
the shore of St. John's Island,, the United States' steamer fired a blank 
charge, and then a shotted gun. The shot passed the " Peterhoff 's" bow 
some distance ahead. We had no sails set at the time, but the engine 
was immediately stopped. A boat from the United States' steamer 
boarded us while in Danish waters, as you will see from the following 
cross bearings taken by Captain Jarman at the time, 8 a. m. : — " Buck 
Island, W. i N.; Hundee, N. W., distant two miles; Frenchman's Cap, 
S. W. by W. i N." 

The boarding officer said he came from the United States' steamer 
** Alabama." He examined the ** Peterhoff 's" papers and allowed her 
to proceed, declining to endorse his visit and examination, on the plea 
that he had no authority to do so. The " Peterhoff " remained in St. 
Thomas's harbor for the purpose of completing her supply of coal till 
about noon of the 25th of February. During her stay. Admiral Wilkes, 



of "Trent" notoriety, arrived in harbor with United States' steamers 
" Washusetts " and " Oneida," and declared publicly that the " Ala- 
bama " should have made a prize of the " Peterhoff." In going out of 
the harbor it was found that the engine was disabled, and the ship stood 
out under easy sail. Outside we saw the United States' steamer " Van- 
derbilt," coming up under steam. She exchanged signals with the Ad- 
miral inside, and, as we heard afterwards, was ordered to follow and 
overhaul us. Between 1 and 2 p. m. she overtook and ordered the " Pe- 
terhoff " to be hove to. At 2 p. m. a boat boarded us, the officer remain- 
ing below about three-quarters of an hour, examining the ship's papers. 
He left for the ** Vanderbilt," directing the "Peterhoff" to be kept 
hove-to till his return, which was about 3.30 p. m., when he stated that 
her papers were not quite satisfactory, and requested Captain Jarman to 
go on board the " Vanderbilt," with the ship's papers, &c., saying that he 
was authorized to say, that if Captain Jarman reused, an armed boat's 
crew would be sent to take him by force. Captain Jarman said he held 
a commission in the Royal Naval Reserve, and had in charge Her Ma- 
jesty's mail for Matamoras ; that he would not leave his ship, especially 
after the threat which had been held out, but they were welcome to come 
on board, examine the papers, and search the ship. He repeated this on 
deck, in the presence of myself and the other six passengers, who all pro- 
tested, as well as myself, against his leaving the ship. The boat left, 
Captain Jarman assuring the officer in charge that his papers were open 
to the inspection of any officer sent from the " Vanderbilt," but that he 
would not allow them to be taken, nor would he Iqave his ship with them, 
unless compelled by force to do so. At 4 p. m. we were boarded by two 
armed boats from the ** Vanderbilt," and Lieutenant Alexander, United 
States Navy, took temporary charge of the "Peterhoff," till the ** Van- 
derbilt" could communicate with St. Thomas. Captain Jarman ordered 
the mate, Mr. Bound, to haul down the ensign, but wasx prevented from 
doing so by Lieutenant Alexander, who ordered it to be kept flying. One 
lieutenant, one master's mate, two engineers, and twenty-one armed men, 
were placed on board. One man was sent to the wheel, and a United 
States' engineer took possession of the engine room. The ** Vanderbilt " 
left us, and immediately steamed back to St. Thomas. Our crew had to 
stop work, and our engineers to discontinue their examination of our dis- 
abled machinery. At 7h. 5m., St. Thomas's time, Lieutenant Alexander 
ordered Captain Jarman, his mate, and all the passengers, to go down to 
the cabin, and to remain there. An armed sentry was placed on guard 
over us. He said he hoped he would not keep us long there. No one 
but the steward was permitted to go out of the cabms without asking per- 



inission through the sentry. 9 p. m. — Again boarded by a boat ifrom tk^ 
" Vanderbilt." Officer came down stairs into the cabin to deliver a mes- 
sage from Captain Baldwin, United States' navy, to Captain Jarman to 
give up his papers, that they might be sent on board with them. Captain 
Jarman said he would not give up his papers to any one but the British 
Consul, or to his order ; that he would not give them up to be taken out 
of the ship, nor would he leave her himself unless compelled by force to 
do so; that they were all at his service to be examined on board the 
" Peterhoff," and that Captain Baldwin might send him or any number 
of officers to make the examination. 9.50 p. m. — Boat came again from 
the " Vanderbilt." Officer with Captain Baldwin's compliments, and 
wishes to have the papers of the ship. Captain Jarman declined to let 
them go out of the vessel, when the officer, whom ,we ascertained after- 
wards to be Lieutenant Lewis, United States' navy, took possession of 
the "Peterhoff" in the name of the United States, and declared that 
Captain Jarman was no longer in command, and that he and all the pas- 
sengers were to remain confined to the cabin. Another officer was sent 
down to demand that all arms in possession of Captain Jarman and pas- 
sengers should be given up, threatening search in case of refusal, Ac- 
cordingly, several pistols and knives were given up, and sent on board the 
'* Vanderbilt." 

About 11 p. M. Captain Jarman wrote Captain Baldwin that he con- 
sidered the capture of the " Peterhoff" to be an illegal act, as her papers 
had been examined and passed by the " Alabama" a few days previously, 
and that, as he had Her Majesty's mails for Matamoras on board, he re- 
quested that, to avoid delay in their delivery, Captain Baldwin would 
deliver them to her Majesty's Consul at St. Thomas, so that he might 
send them on. At ten minutes past midnight an officer boarded with a 
verbal message from Captain Baldwin, who sent his compliments, and 
that he did not. feel authorized to take any part of the freight out of the 
ship. Next morning, the 26th of February, the " Vanderbilt " left us, 
and the " Peterhoff" made sail for Key West, in charge of the prize offi- 
cers and crew. It was their intention to take us through the Mona Pas- 
sage, and we reached Mona Island, when the United States' steamer 
*' Alabama" spoke us, the British ensign being hoisted on board the 
« Peterhoff." 

Our voyage since has been without any incident worthy of record, ex- 
cept we were allowed to go on deck four of us at a time, for the benefit 
of the open air ; our liberty, however, being restricted to the after part of 
the ship, and an armed marine was stationed night and day at the cabin 
door. 
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I have thus far narrated the voyage of the " f eterhoff,'^ tfr^tich vessel, 
loaded with goods not contraband of war, and having had her papers ex- 
amined and passed in London, Plymouth, and Falmouth, has been fired 
at and overhauled in Danish waters by the United States' steamer *^ Ala- 
bama," by which vessel her papers were passed. On leaving St. Thomas 
she had the certificate of the Acting Consul, Mr. Bell, and, nevertheless, 
was overhauled just outside the port by the United States' steamer 
*' Vanderbilt." I have learnt from Mr. Lewis, the prize captain, that 
Captain Baldwin wished to let her go, but was compelled to take posses- 
sion by express orders from Admiral Wilkes. Thus by the arbitrary 
conduct of this individual, a British ship proceeding from a British port 
to a neutral, with a proper cargo, has been seized, and her crew removed 
by superior force, the officers and seven passengers deprived of their lib- 
erty for ten days, and guarded by armed men. 

I shall, in a subsequent letter, advise you of what takes place at Key 
West, having written so far in anticipation. 

S. J. REDGATE. 

Captain G. A. Halstkd, R. N. 
Secretary to Lloyd's London. 



UNTTKD STyVTES DISTRICT COURT. 



BEFORE HON. JUDGE BETTS. 
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The United States, 

V8, 

The British Steamer ** Peterhopf," i 
HER Tackle, Cargo, &c. 1 



COPY OF LIBEL. 

To the Honorable Samuel R. Betts, Judge of the District Court of the 
United States for the Southern District of New York : 
The libel of information in prize filed herein by E. Delafieid Smith, 
Attorney of the United States for the Southern District of New York, 
on behalf of said libellants, and of the naval captors in interest, respect- 
fully represents to this honorable Court : — 

First. — That the steamer or vessel called the ** Peterhoflf," with the 
goods, wares and merchandise laden therein, was captured as lawful prize 
on or about the 25th day of February, 1863, on the Atlantic Ocean, off 
the Island of St. Thomas, by the United States steamer " Vanderbilt," 
Captain C. S. Baldwin, United States Navy, commanding. 

Second. — That the steamer or vessel called the " Peterhoff," with the 
goods, wares and merchandise laden therein, were at the time of such 
capture, and are now rightfully subject to such capture, and were and are 
lawful prize, and as such should be condemned and forfeited to the use of 
the libellants. 

Third. — That the said steamer or vessel called the " Peterhoff," with 
the goods, wares and merchandise laden therein, have been brought to 
the port of New York, and are now at said port, and within the jurisdic- 
tion of this honorable Court. 

Fourth. — That by reason of the premises, the said steamer or vessel 
called the " Peterhoff," her tackle, apparel and furniture, with the goods, 
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Wares and meirchaiidise laden therein, became and are liable to condemna-' 
tion and forfeiture as lawful prize, and should be condemned and forfeited 
as lawful prize to the libellants. 

That all and singular the premises are and were true, and within the 
jurisdiction of this honorable Court ; in attestation whereof, the said at- 
torney exhibits the said vessel's papers, and the documents, &c., found 
on board, together with the testimony of the witnesses, duly taken in 
preparatorio hj the Prize Commissioners appointed by this honorable 
Court, which are or will be duly filed in the registry of this Court. 

Wherefore the said Attorney of the United States, on behalf of the 
said United States, prays the usual process and monition of this honorable 
Court against the said steamer or vessel called the " Peterhoflf," and her 
tackle, apparel and furniture, and the goods, wares and merchandise laden 
therein, in this behalf to be made, and that all persons interested in the 
said vessel and her cargo may be cited to answer in the premises ; and 
that all due proceedings being had therein, this honorable Court may be 
, pleased to decree for the condemnation and forfeiture aforesaid, and that 
the said steamer, her tackle, apparel and furniture, with the goods, wares 
and merchandise laden therein, may be condemned as lawful prize to the 
use of the said United States. 

Dated, New York, March 30, 186S. 

E. DELAFIELD SMITH, 

United States District Attorney. 



MOTION TO DELIVER UP MAIL BAG TO THE BRITISH 

CONSUL. 

Tuesday, April 21st, 1863. 

After the Prize Calendar had been called over — 

The District Attorney, Mr. E. Pelafield Smith, addressed the Court 
as follows : 

May it please the Court — In the case of the " Peterhoff," your honor 
is aware that I have already, several days ago, applied for an order in 
relation to the public mail found on board this steamer. Your honor 
laid over the application until this day, to await the process, or rather the 
return of the process. 

I now renew it, and I do so upon two grounds : first, upon my view of 
what is proper, on consideration of the state of the evidence, with, respect 
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to this mail, and, secondly, upon the authority of tbe President of the 
United States. 

And I might as well raise the objection here to the right of any person, 
other than the claimants, to appear in this Court and object to that course 
of proceeding on my part. Your honor here recognizes the right of cap- 
tors to appear by counsel, and they have been represented very ably in 
this Court by the learned gentleman who just arose before the Court, (Mr. 
Upton,) and, perhaps, it may be said, that Congress has recognized the 
right of captors to be represented in Court, for there is no doubt that the 
Secretary of the Navy may send before the Court counsel to represent 
the interest of the captors in all prize cases ; but, your honor, I do not 
understand that counsel for the captors can undertake to assume anj con- 
trolling relation to the case. 

I suppose, as the attorney representing the government, that my consent 
is sufficient for my purpose, which is to ask to have this mail delivered, 
in order that it may be sent on to its ultimate destination; and, as I state 
again, I make that motion on my own view of what is proper upon the 
evidence, and also with the express authority of the government of the 
country. And I state further, with respect to the captors, that they 
have no right, holding a commission from the President of the United 
States, to appear in this Court and undertake to oppose the government, 
represented by me, on an application of this kind. 

And I make this objection to my friend (Mr. Upton) with the utmost 
regard for himself and high appreciation of the services he has rendered, 
with respect to these prize cases. 

Now I will read the affidavit upon which I make this motion. I ask 
that my consent, as the prosecuting officer, be entered ; not that an order 
in the nature of ft nolle prosequi shall be taken, for I propose to prosecute 
this vessel ; but I have this right to ask that my consent be recorded, and 
that an order be made that the prize commissioners take from the custo- 
dy of the Court the mail bag, and deliver it to me or to the British Con- 
sul, to be forwarded to its ultimate destination. The affidavit I have 
made as follows : — 

[Counsel. here read affidavit on file.] 

Now, your honor, if the view I take of this matter be correct, this is 
an application for an order upon my consent, which no one, unless a 
claimant, has a right to oppose. But if I am not right in this, then I 
desire to submit the matter in the shape of a motion upon the merits ; 
and, in addition to the affidavit, which I have the honor to read, I will 
state that by the ninety-sixth chapter of Victoria, this vessel had authori- 
ty to carry the government mails of Great Britain. 
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Judge Betts. — Where is the reference to be found ? 

The District Attorney. — I refer to the seventh section of the act. 
It is to be found in a Collection of the Treaties, Conventions, and Laws 
of Great Britain, published in London in 1840, which I will hand to your 
honor. It is the third and fourth Victoria, chapter ninety-six, passed the 
lOtli of August, 1840* By that act, as the section reads, a private vessel 
may carr}? the royal mail. 

Judge Betts. — I suppose you concede the right of the captors to be 
represented in prize cases. 

District Attorney. — Yea, to appear and advocate the interests of 
captors. But I do not understand that he has any right, as attorney, to 
control the proceedings before the Court. I maintain that the filing of 
the libel, the whole management of the case, and the presenting of the 
evidence in any shape, or the withholding of evidence from your honor, 
are alike under my exclusive control. 

Judge Betts. — There is a recognition of the right of captors to be 
represented in the last act of Congress, where their interests are not dif- 
ferent from those of the United States. You admit that ? 

District Attorney. — I recognize the right of counsel to appear on 
behalf of the captors. 

Judge Betts. — And oppose the motion ? 

District Attorney. — No, your honor, I do not recognize his right to 
appear and oppose any motion which relates to the management of the 
case. I do not apprehend that the act of Congress sanctions the idea 
that there are to be two attorneys in the case who can present the un- 
seemly spectacle of contending as to the manner in which the cause shall 
be presented to the Court. I suppose, your honor, that I have a right to 
come in and not persist in the case ; and if, as the prosecuting officer, I 
should rise in my place and say, " I ask that this vessel be discharged 
and the libel be dismissed," that the motion would ordinarily be granted, 
as an application in a criminal case to enter a nolle prosequi^ would not 
usually be denied. I suppose the attorney for the government has full 
authority and control over all proceedings in the nature of withholding 
or presenting evidence, and relating to the general management of the 
case. I do not suppose that counsel for the captors has any right to be 
heard against a motion that I make of this kind, nor if I consent that a 
mail bag of this kind shall be delivered, that he has any right to be heard 
in opposition. 

Judge Betts. — The question as to whether he can come in and have 
a voice in the management of the case, how it shall be presented to the 
Court, determine what evidence shall be admitted and excluded, whether 
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lie has the right to urge that evidence which he holds to he pertinent 
should be permitted or not, is an important one, and I desire to have it 
fully discussed. Whether counsel for the captors can do that, or has the 
District Attorney full and certain control of the matter ? Can the Dis- 
trict Attorney select or reserve out of the testimony in preparatorio one, 
two, or three parties, and exclude all the rest: or can he urge that a cer- 
tain class of documents, which the counsel for the captors may deem im- 
portant on the trial, shall be excluded ? I consider it well settled that 
the District Attorney has authority to prosecute or not prosecute. But 
if he does prosecute, can he, in opposition to the captors' rights, say that 
certain testimony, uudej* the control of the Court, he proposes to with- 
hold ? Can the District Attorney exercise that right with respect to any 
testimony ? 

District Attorney — I perceive the distinction which your honor 
suggests. 

Now, if the Court please, I cannot understand that on any ground of 
public policy the District Attorney, the representative of the government, 
should be interfered with in the management of a case, or in the manner 
in which he may think fit to present it to the Court. 

I propose that my consent shall be entered upon the minutes, and 
upon that I respectfully claim that an order should be entered that this 
mail be delivered to me to be given up to the British consul for transmis- 
sion to its original destination. 

And, secondly, if that is denied, and your honor holds this to be an 
application upon which counsel for the captors has a right to be heard, 
why then upon the merits, I will move that an order may be entered to 
the same effect; and I suppose that your honor might hear counsel for 
the captors without committing the Court to the idea that the captors 
have any right at all to appear here and oppose the application, or to op- 
pose the government in any course it sees fit to pursue. 

JoDGE Betts. — Both parties stand before the Court here with con- 
flicting views as to what evidence should be presented. I would like to 
hear counsel on both sides on the question, Whether the District Attor- 
ney has the power claimed ? ' 

District Attorney. — If the Court please, there are other considera- 
tions which spring from this matter. Is the government to be compelled 
to prosecute ? Is counsel for the captors to be allowed to draw the gov- 
ernment into a contest that they themselves desire to retire from? These 
and other questions I desire to submit to the Court, after the counsel 
closes his remarks. 
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AtlGUMiENT OF MR. UPTON. 

Mr. Upton addressed the Court as follows : 

May it please the Court — I very much regret there should be any 
apparent conflict in a prize case between the government, or the prose- 
cuting officer of the government, and the captors in interest. It is the 
first time such a thing has occurred in this Court ; but it seems somewhat 
to have been anticipated by the legislation of the last Congress, which 
has provided specially for the very case of conflicting interest between the 
government and captors. The third section of the act of March 3d re- 
lates entirely to captors, and is in these words : 

[Here counsel read from the act.] 

It provides for a conflicting interest between the government and the 
naval captors. 

I have been employed by the naval captors in this case to represent 
them, and with the sanction of the Navy Department of the government, 
and I appear here under that employment, and under that employment it 
is my duty — and in the performance of that duty I now respectfully in- 
sist upon having every thing before this Court, which in any other case 
can be produced before the Court as evidence upon the issue of prize or 
no prize. Let me first consider this question which is presented upon the 
motion of the District Attorney, in connection with his afl&davit, upon 
which I will suppose it to be made upon the first ground taken by him. 
The affidavit has but now been seen by me, and I have had no oppor- 
tunity, as representative of the captors, of meeting any fact set forth in 
that affidavit. Had I had that opportunity, I should have said what I 
now say to the Court, that the mail which was found on board this 
British steamer has not been examined, and the packages have not been 
opened, but that the evidence in the case, and the character of the cargo 
found on board that vessel, together with the fact of her destination to 
a place within a few miles of the enemy's country, all go to show that 
when that mail is opened, it will produce evidence of the most positive 
character against this vessel and her cargo. . 

I say there is ground for suspicion upon all the circumstances of this 
case, and such suspicion as will not warrant the release of that mail upon 
the ground that it is entirely innocent. There was contraband in the 
the cargo and in every thing in the vessel, and there is evidence, from 
these numerous witnesses in the case, that when the vessel was overhauled, 
or about being overhauled, by the government cruiser, papers and pack- 
ages were thrown overboard. 

Now, your honor, in the face of this evidence, would it be right to say 
that there is no suspicion attached to this mail, thus found on board that 
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vessel, and that it should be surrendered without examination ? The 
District Attorney has taken this position, that he is representative of the 
government, is dominus litis, having control of the case, and that he may, 
if he please, decline to prosecute, and that then there is an end to the 
prosecution. With the greatest deference to my learned friend, I take 
issue with him upon that point. He may decline to bring a case into 
Court, I concede, but when a case is brought into Court he must proceed 
with it. There are other interests then vested in the case, and other 
interests attached to the proceeding. If the government sees fit to make 
a disposition of captured property without adjudication, I do not deny 
that it may instruct its officers to have such disposition made, and the 
captors are bound by it ; but when the captured property is brought 
within the jurisdiction of the Court, and adjudication is commenced by 
the initiation of proceedings by an officer of the government, I say that 
it is not within his power either to suspend or dismiss these proceedings; 
that the captors have rights in the cause, and rights which they may 
insist should be passed upon by the Court. But the learned counsel 
says : " Surely a representative of the goverment may consent to the re- 
lease of this vessel and its cargo, and if I may do that, a fortiori^ I may 
consent to the release of any portion of the evidence in the case." There, 
again, I take issue with the learned counsel. Conceding, for the sake of 
argument, that he has the right to surrender the steamer and her cargo — 
that he has the right to say, " I will prosecute this case no further ;" I 
say that when he waives that right, and comes before your honor and 
says, " I will prosecute it," he has not the right to say, " I will surrender 
this piece of evidence, or that piece of evidence." He must prosecute it 
upon the whole evidence. And it is a sacrifice of the rights of the cap- 
tors, and of their interests, to say I will have this case heard upon thia 
evidence, and I will have that evidence thrown aside and rejected. There 
is where, with all deference, the learned counsel and I do not agree. 

Tub District Attorney — I have a suggestion to make. This mail 
bag, perhaps, might be brought into Court, and the packages examined 
by your honor. It will be found that they are put up regularly as a 
public mail of Great Britain, and that there is not any falsehood or sim- 
ulation to be inferred from the appearance of the bag. 

Judge Bbtts — I wish each side to proceed with great caution in this 
matter, and also with forbearance, so that the evidence may be fully and 
distinctly received by the Court. Opening the bag, and showing the 
manner in which the packages are put up, will not be conclusive evidence 
as to the contents. It is a very delicate proceeding between two govern- 
ments to search the public mail, and very important interests may be 
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involved. The Court should be very cautious in taking any step to pre- 
cipitate the matter. The mail bag may come in as proof. 

The District Attorney — The Court will understand that I consent 
to its being brought in, simply that the packages may be inspected ; but 
I do not understand that it is to be brought in as evidence. 

Judge Betts — The (yourt will not exercise any general authority 
over it. 

[The mail bag was here brought into Court, where it remained till the 
close of the argument.] 

The District Attorney — I will give notice to counsel now, that if an 
order is made to open that mail, I will ask to retire from the case. 

Mr. Upton — If counsel will say now, what, perhaps, I misunderstood 
him in stating just now, that the course he will now take is under the 
direction of the President of the United States, I shall have nothing fur- 
ther to say upon this subject. But if, on the contrary, he says that he is 
directed to pursue this course by the direction of any of the heads of 
departments, then I will pursue the course I am pursuing, and und^r the 
sanction of the Secretary of the Navy. 

Jduge Betts — I don't think I am called upon to interrogate counsel 
on either side. 

Mr. Upton — The position I take is this : that if the District Attorney 
has, as I concede, the management of the case, it by no means follows he 
may abandon the case ; and, because, as I concede, it is for him to Sciy 
what evidence may be produced, and at what tipie, and in what order it 
shall be produced to the Court, it by no means follows that it is within 
his province to say that such and such evidence shall be excluded, that it 
shall not be produced at all, and that the right of the parties interested 
here shall be sacrificed by its utter exclusion from the case. 

Judge Betts — I wish the counsel on both sides would turn their at- 
tention to the question brought to the notice of the Court. What is the 
authority or power of the public prosecutor in a case, after the evidence 
is before the Court ? Has he a right to withdraw documentary evidence, 
and say, " I don't think it necessary to bring that into Court, and I shall 
not do so." After the evidence is committed to the cognizance of the 
Court as a matter of testimony, I don't know how far he can interfere to 
prevent the Court examining the whole testimony, and the bearing it 
may have. 

Mr. Upton resumed — I think, may it please the Court, that an exam- 
ination of the character of the prize jurisdiction of Courts of Admiralty 
in this country and in England, will abundantly satisfy the mind that 
there is a great radical distinction in the precise subject to which your 
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houor alluded. The Prize Court is regarded as a court of high commis- 
sion on the part of the sovereign of the country in which it sits; ;ind 
when a public officer brings into that Court an information with respect 
to the capture made by a cruiser of the sovereign, on the high seas, it 
then becomes the duty of the Court, regardless of any officer, to make 
and pursue the inquiry as to the question of the validity of that capture. 
That is the view taken of the power and jurisdiction of the Court, sitting 
as a Prize Court, by the Supreme Court of the United States, and cer- 
tainly by several cases in England. It is not a Court sitting to hear 
causes between party and party, upon pleadings, with the evidence upon 
one side and the other. It is not a Court of that kind at all. There are 
no parties. It is a question under the law of nations which the sovereign 
agrees, by virtue of that law, to submit to its own tribunal, on behalf of 
a neutral whose property has been captured. It cannot be condemned, 
and it cannot be sold or disposed of under the law of nations, until there 
is an adjudication upon the question of the validity of that capture by the 
Prize Court. It is not a question between this man and that man — it is 
a question between nations, which the belligerent has agreed, under the 
law of nations, shall be determined by the high commission — to wit, the 
Prize Court of this country. 

Now, may it please the Court, prominent among the duties of the 
naval captors is the duty to send into the Prize Court which is to adju- 
dicate upon the validity of the capture, all papers found on board the 
captured vessel. That is the law not only of nations, but is the written, 
statute of our own country. It is not the papers of the vessel simply, 
the charter, bills of lading, notes, manifests, bills of sales, register, log, 
&c., but it is all the papers found on board the vessel. No portion of 
these are to be surrendered by the naval captors, but they are all to be 
sent into the Court which is to inquire between nation and nation as to 
the validity of the capture. 

Your honor will find the provision in our statute, re-enacted from the 
Act of 1790, and I believe in the very words of that Act, in the 5th 
section of the Act of July, 1862 : 

"The commanding officer of any vessel, or the senior officer of all 
vessels of the navy," &c., &c. 

Now, what is to be done with these papers after they reach the posses- 
sion of the Court to which the prize is ordered to proceed ? As furnish- 
ing some light upon the subject, and in answer to ttis question, I refer 
your honor to a circular of the navy department, dated 18th of August, 
1862, which your honor will find in Uptonh book, page 451. That cir- 
cular directs, in construing this legislative provision, " that mails or 
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parcels under official seals " found on board a captured vessell shall, in 
the discretion of the United States officer to whom they arc sent, be de- 
livered to the consul or other representatives of foreign government, *^to 
be opened upon the understanding that whatever is contraband or im- 
portant as evidence concerning the character of a captured vessel will be 
admitted to the Prize Court," and the innocent matter forwarded to its 
destination. 

[Counsel here read the circular at length.] 

Now, I refer to that circular only for the purpose of showing to your 
honor the construction which is placed upon the law by the navy depart- 
ment of this government. But let me ask what is the law ? I am sure 
luy learned friend will not say that he has been able to find a case in 
which the right of the belligerent to make an examination of any mail 
found on board of a neutral captured vessel has been called in question. 

The District Attorney — The books contain no case on the subject. 
The point has never arisen. And why ? Because it is only within a 
few years that public mails have been confided to private ships. 

Mr. Upton — But I can find a number of cases in which they must 
have been opened. I say, where they must have been opened, without 
any question as to the undoubted right of the capturing belligerents. I 
refer to the case of the Atlantaj 6 Roh. 440 ; The Carolina^ 6 Roh. 464. 
Why, your honor, what says Mr. Phillemore, now tier Majesty's legal 
adviser in Admiralty, on this very subject, speaking of the contraband 
character of dispatches as a ground for the confiscation of a vessel found 
with dispatches on board, where the dispatches are contained in a mail 
under the seal of the sovereign ? The neutral vessel is captured, and the 
question is whether there are dispatches of the adverse belligerent con- 
tained in the mail of the neutral sovereign government. Well, it must 
be opened, it must be explored, and it must be examined. Why, what 
says Mr. Phillemore with respect to such a case ? [Counsel here read 
from Dr. Phillemore's work.] 

Now, does not that necessarily concede the belligerent's right to exam- 
ine that mail ? The French writer, Ilautfeuille, undoubtedly viewed it in 
that way. That was the construction which he gave to all British treat- 
ies, and he takes issue with Sir William Scott. He says that a neutral 
vessel found with dispatches on board ought not to be condemned for 
that reason. It matters not whether she be going between neutral ports 
or not, it is not, or should n ot, be sufficient grounds for condemnation. 
But, what says he ? What is the language of the French writer upon 
the law of nations ? That it is conceded in England to be the bellige- 
rent's right to search a mail for such evidence as may there be found. 

[Counsel here read at length from HatdefeuUleh Diort des Nations,'] 
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Does not Hautefeuille say that Mr. Philliniore and Sir William Scott 
have based their propositions of the law of nations upon the right to 
search the mail bag itself? And again he says: " The opinion of Sir 
William Scott can have no weight in my eyes." And what was that 
opinion ? Why, that hostile dispatches found in a mail bag on board of 
a neutral vessel captured by the belligerent's cruiser are contraband, and 
aflforded sufficient ground for the condemnation of the captured vessel. 
That was the opinion of Sir William Scott, and Hautefeuille says : '* The 
opinion of Sir William Scott can have no weight in my eyes; as the 
organ of the British admiralty, he was bound to sustain the doctrines of 
his country. He has clothed them with all the prestige of his learning 
and his talent. But if we adopt his system, all correspondence would 
become impossible in time of war between neutrals and belligerents, and 
even be difficult between nations remaining loyal spectators of the strug- 
gle, except through the intervention of the belligerent that is most pow- 
erful at sea. The neutral ship would not consent to take charge of the 
postal service*" Now, there is not a word here or anywhere of doubt 
expressed as to the right to examine the mails found on board the cap- 
tured vessel for the purpose of searching and ascertaining whether they 
contain any evidence upon the question of prize or no prize. And I 
venture to say, no doubt can be found expressed in any recorded case. 
There is none, and there should be none. There should be no hesitation 
on the part of the British government, and I am not aware that there is 
any ; and if there be innocence on the part of the claimants, there should 
be no hesitation to have that bag opened and its contents exposed, but 
there should be a desire expressed that it may be examined ; because, if 
it does not contain anything which would militate against them, it would 
establish the perfect innocence of the vessel. 

District Attorney — The claimants have not objected to it. 

Mr. Upton — They ought to come in here, instead of remaining silent 
upon this motion, and ask your honor to dismiss it, and have this bag 
opened. That should be their position ; but whether it is or not, it is 
the position of the naval captors, and the position which I am bound to 
take. I see no reason why an exception should be made in the case be- 
cause this is a British vessel. I can see no reason — none whatever — why 
this mail should not be opened as well as if she was a steamer of the 
weakest nation on earth. On the contrary, I contend there is a greater 
reason for the firm adherence by this Court to the doctrines laid down in 
the law of nations that all papers found on board a captured vessel are to 
be examined, and become part of the evid^uce in the case. 

2 



18 



MR. E. DELAFIELD SMITH'S REPLY. 

If the Court please — I make the motion in this*case as the represen- 
tative of the government. Of course, I know no one else but the govern- 
ment of my country, and I am called upon to represent it in this and 
like cases. I know not what the effect upon the question of prize or no 
prize would be to open this mail. It may be that it would clear this 
vessel of all suspicion, and prove that she was destined to Matamoras, 
and was carrying out a legitimate trade between England and her repre- 
sentatives in Mexico ; and, upon the other hand, it may be that the 
opening of these letters and an examination of them, (and which is the 
end, and the only end sought by the gentleman who has just addressed 
the Court,) would be to throw suspicion, or perhaps confirm suspicion, 
upon this vessel. Whatever the fact may be, I do not address myself to 
it at all. I should prefer that the request I first presented to the Court 
be granted, and that, upon my consent being filed, the bag be delivered 
up. With my consent I can release this vessel, and I say, upon my con- 
sent being filed, I can release this package which is made up in the 
regular form, apparently, of a mail from the post-office in London, des- 
tined to a neutral port. Now, what would be the effect upon the 
government of denying such a motion ? 

Suppose, if your honor please, there had been on board this vessel the 
Prince of Wales, on his way, perhaps, to marry a Mexican princess ; or 
suppose there had been an ambassador from England to America on 
board, charged with the most important duties — perhaps with arresting 
the designs of France in Mexico. The gentleman insists that his testi- 
mony shall be taken, and his examination cannot be made in due course 
by the Prize Commissioners for several days. In the meantime a steamer 
is about to sail, and it is important that the ambassador, the Prince of 
Wales, or some other dignitary connected with the government of Great 
Britain, should go on to their destination. Why, Lord Lyons would im- 
mediately address Mr. Seward a note, saying that he supposed, of course, 
that the government would not detain these parties, under the circum- 
stances, to examine them as witnesses in the case ; and then I file my 
consent, or propose to file it, as I do to-day, to allow the parties to pro- 
ceed — could the counsel for the captors come in and oppose me, and 
move that they should be committed to the House of Detention unless 
they gave bonds to appear? I say not; and, further, that the prosecut- 
ing officer has the right to release the witness. Now, the counsel says, 
" We are the captors." Why, then, they are persons holding commissions 
from this very government which I represent, and are entitled to its 
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grace for all that they expect out of these prize cases. Now, will it be 
supposed, while the District Attorney, holding a commission under the 
same government, is acting in accordance with his duty and his instruc- 
tions, to carry out the policy of the government, in moving that this 
mail shall be given up, that these captors can come in and oppose him, 
and insist that the authority of the government and the President of the 
United States shall not be obeyed ? 

What a spectacle would be presented, and what consequences would 
follow if such were to be the case. If I do not obey the government, 
if I am backward in the discharge of my duty, my commission can be 
taken from me by the President. 

I insist, your honor, that the prosecuting officer has control, as the 
sole attorney and counsel of the libollants, in all actions wherein the 
United States appear before the Court, especially in great matters of 
public concern relating to peace or war. Now the private counsel is em- 
ployed by these captors to represent their private interests, with no con- 
trol over the government officer who acts, and not responsible to the 
government for anything; and can he come into Court and press his 
claim as a rights and exercise a controlling power over the conduct of the 
case, and interpose his arguments and objections to the carrying out of 
the policy of the government ? — I say not ; and I therefore say, with 
entire firmness — not in a spirit of dictation to the Court — because the 
Court will determine this matter as it should be determined, upon the 
rules of law, and the view which the judge shall take; but I. say to the 
counsel for the captors, that I am not to be interfered with in the con- 
duct of any case before the Court; and if the counsel succeed in pre- 
senting such views to the Court, as will warrant it in directing that 
these packages, done up in a British mail bag in London, sealed with 
the British seal, and having all the sanctity of a government mail which 
we claim for our mail — that they are to be opened and examined into, 
and that letters of moment, addressed, perhaps, by the British govern- 
ment to their minister in Mexico, are to be opened and read, in order 
that some line may be found that will impeach the condition of this ves- 
sel and the design of the voyage — if this is to be done, I shall certainly 
ask that the case shall not be prosecuted at all. 

Now, under the view which I take, it seems to me that the only safe 
rule is that the government can surrender anything found on board a 
vessel that it sees fit to surrender ; that if it is fit to give up the vessel 
herself, for public reasons, the government may do so. Perhaps, your 
honor, we may be, at this very moment, asking from Great Britain some 
matter of grace or favor, and, in return, we may desire to exercise toward 
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her a matter of grace or favor. Is it proper, is it wise, to open this mail, 
without any evidence of simulation or fraud regarding it ? And, even 
admitting that this is evidence which might be ex^amined and looked into, 
are we to be compelled to open it, when, for reasons, the government 
may desire to give up the mail ? 

Shall it be said that the government has no power in their own court — 
not, of course, in controlling decisions — but power, as in this case, to 
give up anything found on board a vessel brought into the court ? Sup- 
pose we have agreed to give up this mail. Have we committed ourselves 
to the British government without any power to make good the 
committal ? 

Now, your honor, I do not recognize the right of the Secretary of the 
Navy to come into this court upon this application. I do not believe that 
he wishes to come. Congress has taken all such power away, if it has 
existed 

Mk. Upton — That is simply the repeal of an act, but counsel very 
well knows that there is a general law authorizing the head of each de 
partment to employ counsel, in any case whatever, in their opinion 

District Attorney — I appeal to his honor's recollection as to that. 
The provision referred to has never been held to sustain the right of any 
department of the government to interfere with the prosecuting officer 
in a case in which the United States is a party. When a department of 
the government has some interest or duty — when it desires, for instance, 
to defend the Collector of Customs for an act done in his official capacity, 
it may employ counsel. But the law of the land is, that in all cases, ex- 
cept in the Supreme Court where the United States is a party, the Dis- 
trict Attorney represents the government, and no department of the 
Government has any control or authority over his acts, unless it may 
have some special authority given by law, and liis discretion will not 
ordinarily be interfered with. The Secretary of the Navy cannot send 
counsel here. He could, as the law existed in July, 1862, but that has 
been annulled by the act of Congress of March, 1863. 

Judge Betts — But the counsel goes further, he says he can. 

District Attorney — If, he have the power, I do not know that it has 
ever been exercised. . I have received no instructions from the Secretary 
of the Navy, and I say he will not send counsel here to oppose the repre- 
sentative of the Government. 

Judge Betts — The Secretary of the Navy issues a circular to all the 
naval officers of the government as to what they are to do with prizes, 
how they are to dispose of them, and then, after that, they say that they 
are under the control of the government, that they are under his CQQtrol. 
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District Attorney — But can he exercise that authority to the extent 
of appointing a person to supersede the District Attorney in the conduct 
of a case in which the United States is a party? If he can, he can 
override the President and the Senate. 

Judge Betts — I don't think he can interfere with the District Attor- 
ney in this Court. I don't understand, in this case, that the captors 
have interfered at all. If they have, their power must be shown. Now, 
if the Secretary of State, or President, writes to you that you shall order 
that mail bag to be opened, if it is not legitimate to do so you are not 
under his control ; you are to exercise your own judgment ; it is not a 
matter in which he can direct you. 

District Ajttorney — I do not contend that the President of the 
United States has authority here ; he has the same right, as representa- 
tive of the government, that a private suitor has ; and if there were a 
private suitor here, and his attorney came in and made this motion, would 
counsel be allowed to come in and compel that private suitor to go on 
with the case, if he did not choose to go on ? 

Mr. Upton — Certainly not. 

District Attorney — Well, can counsel for the captors come in here 
and control in reference to the admission of this evidence ? Here is a 
conflict of judgment between him and myself. I say the ends of justice 
and right will be better served by releasing this mail, and I ask that it 
may be given up. There is no " conflict of interest " between the 
government and the captors, and if there were, the government must 
prevail. If we choose to go to war with Great Britain, I hope we shall 
be allowed to go our own way, and not be forced into one under such 
circumstances as these are, or by the arguments of any gentleman em- 
ployed by captors, or seamen and sailors, however meritorious. 

Judge Betts — I understand you have absolute power to prosecute. 

Mr. Smith — That I understand the Court to hold. Have I not, 
then, power to call such witnesses and present such evidence as I think 
proper ? 

Judge Betts said he would not like to give any opinion on that, as 
yet. He alluded to a case of partnership, where one party desired to 
offer certain testimony and the other objected. 

Mr. Smith — But I submit that the government and the captors are 
not in partnership, nor have they the relation of partners. 

JoDGE Betts — That is a matter we have not settled here yet. 

Mr. Smith — Are the'captors parties at all ? They are not parties on 
the record. 

Mr. Upton — They have not yet intervened. 
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Judge Betts — In trying a libel, I think you have a right to prosecute, 
but the captors have a right to come in and be made parties. 

Mr. Upton — That they have not done yet, but they are about to 
intervene. 

Mr. Smith — I do not deem it necessary, your honor, to add any more 
on this branch of the motion, except to say that it certainly would be 
very pleasant for me to be able to let this matter rest on other shoulders 
than mine. But such is not my duty. As I have said, the right to 
retain this mail, is a right to retain an ambassador, the Prince of Wales, 
or any other high dignitary belonging to the Court of the neutral coun- 
try ; the right to commit him as a witness ; and, in view of the difl&culty 
of finding bail in a foreign country, perhaps to commit hi^ to jail and 
hold him as a witness until the Prize Commissioners can find time to 
examine him. Why, your honor, if Mr. Seward received application 
from Lord Lyons that this person should be allowed to go on to his des- 
tination he would instruct me to allow the person to go ; and it would be 
sufficient for me to come before the Court, as I do to-day, and enter my 
consent that the party should proceed to his destination, and the prize 
captors would have no right to come in and oppose me. Now, I under- 
stand your honor to hold that the captors are to be represented for the 
purpose of being heard by counsel ; but I also understand your honor 
to hold equally, that they cannot be heard as parties having any control 
over the case at all. 

Judge Betts — I believe no other opinion has ever been expressed 
than that the District Attorney is sole dominm litis. 

District Attorney — Then if he is " master of the suit" he has whole 
control. Consider the language that is used : '* lord of the case." Why, 
what is " lord '?" He has perfect control, to the exclusion of every per- 
son from his domain. Now, if I have power virtually to dismiss a ves- 
sel or cargo, and to take, as the counsel supposed, from these prize cap- 
tors a fortune, have I not the right to say that the mail bag shall be de- 
livered ? 

Judge Betts — How do you carry that argument out ? Supposing it 
was the policy of the Government to withhold certain testimony, and 
they should instruct you to read only one-half for instance, do you say 
you have power to do that ? 

District Attorney — Yes, I suppose I have power to do so. I have 
power to take up the testimony and read a part of it. 

NoW; your honor, I have examined in vain, and so has my diligent and 
competent assistant, Mr. Andrews, through the able treatise of Mr. 
Upton, and through every work to be found in the libraries, and we have 
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not been able to discover a single adjudication where a sealed mail, having 
no appearance of having been simulated or falsified, regularly sealed up, 
Las been opened and the letters read, in order that testimony may be 
found against the vessel, I say there is no case where a legitimate mail 
has been searched for evidence. Let your honor break the seal placed by 
the Prize Commissioners, at my instance, upon the bag, and look at the 
packages. 

Judge Betts — I shall not do that. I shall certainly request that the 
representative of the British government be present if I open the bag. 

Mk. Smith — The packages were all taken out in the presence of the 
British Consul, myself, and the Prize Commissioners, and certainly they 
bear upon them, as I stato in my affidavit, no appearance of simulation 
or fraud of any kind. 

Judge Bktts. — That must be in as evidence. 

Mr. Smith — My instructions from the President of the United States 
are, that this mail shall not be opened. These instructions reach me, 
but not your honor. However, I will read, on the merits of this motion, 
a letter from Mr. Seward. I will read it not by way of authority, 
addressing itself to the Court, but simply as the opinion of a lawyer and 
a statesman, entitled to respect in view of both its argument and its source. 

Judge Betts — It will not affect me, sir. 

Mr. Smith — I cite it by way of quotation, as a high legal authority. 
The letter is not addressed to me, and I desire to read it without stating 
to whom it is addressed. It is dated, " Department of State, Washing- 
ton, April 15th," and is as follows : 

[Counsel here read the letter at length.] 

I hope the Court will understand the distinction I make. I do not 
present this, as addressing itself to the discretion of the Court, but 
simply as an opinion on the question, such as I might cite from a book of 
reports or a treatise. 

Mr. Upton — There was no necessity,- then, to read it, if it was not to 
the discretion of the Court. 

Mr. Smith — I submit it, as the opinion of a distinguished lawyer, Mr. 
Seward, approved by Mr. Lincoln, on the question of law, as to whether 
we should open this mail at all ; and secondly, to show the Court that I 
am acting under the very highest authority in presenting this motion. 

Judge Betts — The Court is exceedingly anxious to get all the legal 
light it can upon the question. 

The District Attorney resumed — I submit to the Court, first, that I 
am the attorney of the government, the only party prosecuting this 
case ; and that as such attorney, I have the full and complete control 
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over the proceedings of the case, in so far that I have the right to pro- 
duce or to withhold such testimony and such witnesses as I think right and 
proper ; and that the captors have no interest here, and no right which 
enables them to come into Court and oppose an application of this kind. 
I submit this with great confidence, and as a matter of much importance. 
Secondly, I claim as a matter of law, that there is no authority in the 
books, nor in reason, for opening a sealed package of a mail, made up ap- 
parently in due form, in the post-office of a neutral country, and destined 
apparently to a neutral port. That the mail is in itself sacred, and, no 
suspicion arising from an external examination of it, that it must be 
released, just as the vessel may hereafter be, provided no ground of sus- 
picion arises in the evidence ; and that, although the fact may be that 
suspicious circumstances may be connected with the vessel, they will not 
attach suspicion to the mail. I therefore ask your honor that an order 
be entered that the mail be delivered to the British Consul, with the 
eonsent of the District Attorney, to be transmitted to its destination. 

My assistant, Mr. Andrews, suggests that the master, first, second, and 
third mates of this vessel, and some of the passengers, who have been 
examined, state that they have given up, separately and entirely from 
this mail, all the papers which they have in relation to the destination of 
the vessel, or to the purpose of the voyage, or to any matter which could 
possibly bear upon the question of prize or no prize ; and not only is 
there an absence of all suspicion, but there is the best testimony upon 
the evidence in preparatorlo that the mail is itself an unsuspicious, and 
unsuspected document. 

Judge Betts — Is there any affirmative proof? 

Mr. Smith — Two passengers, who were agents of the cargo, were ex- 
amined, and they say that all the papers and documents of every kind 
relating to this voyage have been given up, entirely separate from the 
mail. 

Judge Betts — Do they say affirmatively that no such papers are con- 
tained in the bag ? 

Mr. Smith — No, sir. 

Judge Betts — Well, within their knowledge ? 

Mr. Smith — Yes, within their knowledge. That is, they are positive, 
not upon information and belief, but they are positive, that all the papers 
that relate in any way to this voyage or to her cargo, have been given up. 
Therefore, the inference is, that^ in fact there is nothing to their knowl- 
edge in the mail relating to the question of prize or no prize. But if it 
please the Court, the ground I take is, that if it be true there is con- 
traband in this mail, there is no knowledge on their part, for we say it is 
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a public mail, made up in the post-ofl&ce in Loiidon, and there is no 
evidence in the case that a single person knew its contents. Your honor 
will remember one of the standing interrogatories propounded to three 
persons : " Do you know of any paper of any kind which relates to this 
voyage ?" and they answered, " We do not know of any pappr any- 
where, except those which are present." And these witnesses are the 
agents of the entire cargo. So, if it please the Court, it appears that 
not only the mail is unsuspicious on its faco, but as a matter of affirma- 
tive evidence ; so far as these men know it contains nothing in relation to 
the matter except what we have here. 

Mr. Upton — I shall have to ask your honor to examine the testimony 
in this case. 

The District Attorney — I will make another suijfjestion to the Court, 
with respect to the rights of the seizing officers under the laws for the 
protection of the revenue. Your honor knows that the law provides that 
the goods shall be seized and a proceeding shall be taken by information 
in this Court, to ascertain whether or not there has been fraud ; and af- 
ter condemnation of the goods, the officers are entitled to a moiety of the 
proceeds. Now, the Supreme Court of the United States has held dis^- 
tinctly that even after the condemnation of these goods, the government 
can, if it choose, release the wliole invoice,- and discharge it, notwith- 
standing its condemnation. 

Mr. Upton — There is not the slightest analogy between a seizure 
under the revenue laws and a capture under the law of nations. They 
are as wide as the poles themselves. I will refer your honor to the 4th 
sec. of the act of March 13th, 1863, for the purpose of showing the legis- 
lative provision for conflicting interests between the United States and 
captors in prize cases, and I will ask whether the representative of the 
United States can come into a prize case and utterly sacrifice those inter- 
ests which are declared by law to be conflicting with the government, and 
for which government has provided a representative by separate counsel. 

So well might the District Attorney say, in a case where the captors 
had the entire interest, "I surrender that." No such authority exists as 
that claimed by my learned friend. I cite the case of the^ "Anna Maria,'' 
(2d TFTieaton, 327,) to the point, that although the papers of this vessel 
were found to have been all right and fair upon their face, you have* a 
right to explore the mail for the purpose of evidence. Now, in that case, 
Chief Justice Marshall decided, that notwithstanding the papers of the 
ship were perfect so far, that yet they had a right to search, in order to 
examine fully the character of her trade, and everything in connection 
with the voyage of the vessel. This is the belligerent's right. Your 
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honor will find it commented upon in the first of Chancellor Kenfs Com- 
mentary^ page 154, and in WheatorCa Elements. I also refer to the case 
of the "Neriad," 9th Cranch, 421, 453, and 11th Wheaton, 42. In both 
of these cases the papers of the vessel were perfectly fair upon their face, 
and there was no ground for suspicion ; yet it was contended in one of 
those cases that the naval officers should not have allowed her to proceed 
without full search. As the Court said, " full and entire search of every- 
thing found anywhere on board the vessel, is a complete belligerent right." 
Now this is the doctrine of the English Courts, and it is laid down fully in 
the case of the '* Maria," to which all the cases refer in 1st Rol.^ 360. The 
case of the " Lewis," 2d Dod., 245 ; the " Madison," Edwards, 224; the 
" Rapid," Edwards, 228; Ist Kent, 154. 

District Attorney — These merely touch the general right of visiting 
the ship, and searching all articles and papers found on board. 

Mr, Upton — They touch the right of complete search of all the papers 
in the ship. 

District Attorney — But, then, there is not a word about " an authen- 
ticated mail," for the very good reason that private vessels did not then 
carry public mails. 

Mr. Upton — Well, if that mail is opened it will undoubtedly disclose 
letters from Mason and Slidell to Jefferson Davis, and also letters to 
parties in the enemy's country, referring to the cargo. If they are not 
found there, I am perfectly willing that the mail bag should be forwarded 
to its destination, and be given up to the British Consul. Take any- 
thing of a contraband character that is in that bag, and give anything of 
an innocent nature to the British Consul, to be sent forward. I am sure 
there can be no objection to that on the part of the British government, 
or on the part of these claimants. 

District Attorney — I suppose I have the right to close this discus- 
sion. I wish, in the first place, to inquire, whether the gentleman desires 
us to understand that the Secretary of the Navy has authorized him to 
appear here and oppose my application to send this mail to its destination ? 
Mr. Upton — I say simply this: that the Secretary of the Navy has 
expressed his satisfaction with my employment in this case upon behalf 
of the captors, and his wish that the Court would, (in respect to this 
mail,) pursue the course which the law points out, regardless of any in- 
structions or assent from any quarter whatever. 

District Attorney — Then I submit this consideration to your honor, 
that either the Secretary of the Navy has or has not undertaken to ap- 
pear in this Court through counsel, with a view of urging a particular 
course with respect to this mail. If he has not appeared, or undertaken 
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to appear, then of course the whole matter, so far as his name is used, 
falls to the ground. If ho has undertaken so to appear, then I submit to 
your honor that under the decision of the Supreme Court of ^e United 
States, the heads of the diiFercut departments are the mere agents of the 
executive, and that the authority of the executive is represented by me 
here, and that that overrides any attempt upon the part of the head of 
any department to be heard here in this Court ; that the President of the 
United States having instructed me to present this matter, and to have 
this mail sent on, the President's authority is paramount to that of his 
servants. 

And then I have one word more to say with respect to the authorities. 
When your honor comes to examine them, your honor will nnd that they 
are cases on the general right to seize, capture, and search a vessel, and 
that the question which we are discussing to-day is entirely a new ques- 
tion, and that there is no authority to be found anywhere for opening a 
mail made up in the postofifice of a friendly or neutral nation. It is 
unwise to pres.^ pretensions as belligerents to which we would hesitate to 
submit as neutrals. This war will be ended with the vindication of our 
national power and our territorial integrity. A few years hence will be- 
hold us at peace, contemplating the wars of foreign nations. Our ships 
will ride the ocean, bearing the national mails of our commercial country. 
We shall then demand that the policy of our cabinets and the secrets of 
our citizens shall not be divulged to every belligerent cruiser which may 
rightly or wrongfully suspect the character of the ship to which our 
Postmaster General may chance to confide the correspondence of the 
country. 

Judge Bktts said — Counsel can readily apprehend that I shall proceed 
with great caution, as the arguments involve important and delicate ques- 
tions both of law and policy. I shall be guided in my decision by the 
rules of law alone. 

The Court here adjourned. 
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JUDGE BETTS' DECISION ON MOTION TO DELIVER UP 

MAIL BAG. • 

Wednesday, April 22d, 1863. 
Judge Betts said : 

In the matter of the application and motion which was before me yes- 
terday, in the case of the " PeterhoiF," I will proceed to state the opinion 
I have formed, and give shortly and concisely, the reasons upon which 
that opinion is founded. 

I have only thought it necessary to review some of the features pre- 
sented on the motion that has been made, and not to delay the case for 
the purpose of rendering a written opinion upon the subject matter. 
That may be done hereafter, should the case require it; but at present^ 
I will only state the reasons which govern the Court upon the particular 
subject that has been discussed. 

In this case, the United States and captors against the steamer " Pe- 
terhoiF," her tackle and cargo, it appears that the vessel was captured at 
sea, on a voyage from the port of London to the port of Matamoras, in 
Mexico. The vessel* carried a valuable cargo, and was captured by a 
United States ship of war, under the presumption that she was engaged 
in a contraband traSe, and liable to seizure, and guilty of having acted 
hostile to the United States. She was sent into this port for adjudica- 
tion. She carried on board a mail bag, and that was also returned with 
this vessel and cargo, to this port, and put in charge of the Court, until 
the matter could be adjudicated upon. 

By the law, by the rules, and by usage, prize property, when captured 
in times of war by the belligerent power, is in the first instance sent to 
the district where it can be most conveniently proceeded against, and 
adjudged. It is sent to the Judge of this district, delivered first into 
his possession ; from that passes into the hands of the Prize Commit 
sioners, officers created by the power and authority of the Court, to con- 
duct the initiatory proceedings, and enquire into the legality of the cap- 
ture. The Prize Commissioners proceeded and examined as to the cap- 
ture, and ascertained that she was apparently laden with prize matter, and 
that every thing found on board had the appearance of contraband. The 
matter was then remitted to the District Attorney of the district, whose 
duty it is to take charge of the subject, and ascertain whether there is 
probable cause for the proceeding, and if there is, to file his libel. The 
ship is then placed in the hands of the Marshal, and remains in the cus- 
tody of the Court. The preliminary proceedings are all military in their 
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nature, but after process, then they become judicial, and the matter 
comes before the Court in the form of a trial, under the rules of prize 
law. In this case, upon the face of the papers, the United States de- 
mands the forfeiture and condemnation of the property. The enquiry 
then arises as to the capture, and whether she (the vessel) has violated the 
law. This question then comes up as to the power of the parties con- 
tinuing this proceeding — the District Attorney on the one hand, and the 
counsel for the captors on the other — as to what the nature of their 
authority is. Are their powers co-equal ? Has each prosecuting party 
concurrent powers in the management of the case ? 

In this case a mail bag is found on board the vessel, and the District 
Attorney makes a motion to take that mail bag out of the custody of the 
Court, and transmit it either to the port of its destination, or deliver it to 
the representative of the BritisR government, and thus withdraw it and 
its contents from the control or examination of the Court. The counsel 
for the captors, who appears in Court by the law of the Court and the law 
governing prize actions, representing the interests of the captors, objects 
to such a proceeding, and insists that the Court shall order that it be 
opened, searched, and such testimony pertinent to the case produced on 
the trial. 

Now, in the first place, who has paramount authority in this matter ? 
Must it be conducted with unanimity on the part of the counsel represent- 
ing the United States and the captors, or which application shall prevail ? 
Shall the mail bag be opened and searched, or shall it be delivered up and 
transmitted to its oi'iginal destination ? That question touches the merits 
of the case, and the first consideration on this motion, is — who is the 
regular prosecutor of the case, and who has sole charge of the proceed- 
ing ? How is this matter to be got at, and managed in the Court, in the 
first instance ? Shall this mail bag remain in the custody of the Court, 
and be examined, or shall the case be determined outside of it ? I shall 
look on this matter in the first place, upon the mere question of practice, 
and how is this practice in prize courts to be controlled and governed by 
the Court. 

In the first place, I suppose it not to be doubted at all, that the District 
Attorney, under the provision of the Judiciary i.ct, becomes the public 
agent in the management of all litigations on the part of the government 
of the United States, criminal or civil ; and ther3 is no doubt, also, but 
that the Prize Court becomes a portion of the admiralty jurisdiction of 
the Court. The District Attorney is the party designated to proceed in 
all actions in which the United States is a party. He is the a*:\:oniey of 
the government of the United States, and he can come into this Court 
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and take sole authority over all government proceedings, and nobody can 
be looked at by the Court, or recognized as having authority in the man- 
agement of such cases on behalf of suitors claiming interest under autho- 
rity of the United States, except the District Attorney. All proceedings 
in such actions are first instituted by the District Attorney, and he deter- 
mines whether the suit shall be brought, or whether the property shall be 
given up ; and he has a right at once to say whether there is any founda- 
tion for the action or not. That is the special ofl&ce of the District At- 
torney, and if a case is not brought in that way, then it is not in Court, 
and the Court can take no cognizance of it. After the case gets into 
Court, then the captors intervene, and as in this case, say that the case is 
not conducted to their satisfaction — that there is evidence which they 
wish brought forward, but which the District Attorney does not consider 
pertinent or proper, and that the Court should interfere and control the 
judgment of the District Attorney, and command that the opinion of 
counsel for the captors should be followed. I say clearly not. He has 
nothing to do with the concoction of the case. The District Attorney 
has the power in all actions to discontinue the suit, and he is the sole 
manager of the case ; and the Court will therefore not inquire or interfere 
between these parties when they come to any misunderstanding, for, as I 
said before, the discretionary power in all proceedings in prize cases is in 
the hands of the District Attorney. In this case, as in all other like 
cases, the government has no pecuniary interest in the result, for a portion 
of this fund created by prize suits goes to sailors and seamen incapacitated 
from service, and the rest to the parties connected with the capturing ves- 
sel. The government is therefore the fiduciary agent of these parties in 
creating the fund. During this unhappy war, millions of dollars have 
been produced from captured vessels, which have been divided as I before 
stated. It seems, therefore, reasonable that those parties (the capturing 
parties) should have the right to be heard before the Court, and their in- 
terests represented ; and they are permitted to come into Court and be re- 
presented by counsel. But still, coming in that way,, they don't carry a 
vested interest. The government don't tender to them the property as 
theirs from the time of its capture ; but it says that it is theirs after the 
government has put it in such a situation that it can be legally awarded. 
I must say that that does not advance the party at all, or the situation of 
the counsel for the captors. I say it does not advance him at all, for the 
District Attorney has the control and management of the case in its differ- 
ent stages until finally disposed of. 

Counsel for captors, in his capacity, may render assistance, but he never 
becomes placed, as the law now stands, in a condition to be regarded as 
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co-conductor with the District Attorney. It is not necessary to say what 
his position was up to the act of the 3d of March last, and under the act 
of July, 1862. That would not have any effect or bearing upon the ques- 
tion presented on this motion as it now stands. He is not a statutory offi- 
cer ; he is not an officer in Court in any other light than any other gentle- 
man of the bar is who renders his professional services to a party, or who 
assists the District Attorney in the management of a case. 

These suggestions are now to indicate the opinion of the Court upon 
this subject. The question involved in this motion is this : It is insisted 
upon the part of counsel for the captors here, that he is entitled to be heard 
upon the question whether the District Atnomey should be allowed to re- 
move from the Court any item of evidence that might be properly pre- 
sented to the Court on the trial of the case. Upon that point the result 
would seem to follow, from the remarks I have previously made, that I 
have no difficulty in coming to the conclusion, that although the District 
Attorney may misjudge about this, the Court will not investigate and de- 
termine the question with him as to whether he will give in evidence any 
item of proof or not. Now it is obvious that there are many articles, 
documents and writings, that may be found on a trading vessel which 
could throw light upon the nature and purposes of the voyage, and whether 
it was an honest or a dishonest one. The log book, for instance — that 
would be pertinent, and would be very strong evidence as to the voyage 
and destination of the vessel ; but the Court has no power to compel the 
District Attorney to produce such evidence, and he cannot be coerced to 
do it. His judgment must control; he cannot be directed as to the man- 
ner in which the case shall be presented to the Court, and the Court can- 
not determine whether he may yield his discretion, or whether he may 
yield that discretion to the opinion of others. Undoubtedly, something 
may result from not producing the mail bag, or any other package bound 
or sealed. The counsel for the claimants allege that the prosecution is 
unjust, and that there is insufficient evidence to condemn and forfeit the 
vessel, and they can avail themselves of the withholding of any item of 
proof which it was in the power of the District Attorr.ey to have urged. 
The presumption is that if the United States had proof they would 
have offered it, and undoubtedly they (counsel for claimants) can argue 
against the withholding of testimony. But, as in this case, if the District 
Attorney says in Court, " I will not present the contents of that bag in 
evidence, from considerations of public interest and comity — I will refrain 
from opening it :" therefore, the District Attorney and the government 
which he represents, must bear the consequences of it. But still that does 
not change the principle which has been urged upon the government as to 
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the propriety of producing a portion of the testimony ,^and the withholding 
of another portion. That is discretionary with the District Attorney, as I 
have before stated, and I shall therefore have no difficulty in saying with 
respect to the question involved in this motion, that the District Attorney 
has the right to withdraw this mail bag ; and he has the right even to go 
further, to withdraw the ship herself, and discontinue his action against 
her and her cargo — even against the opinion of the co-actor, the counsel 
for the captors. The Court will listen to no voice but his, and if he rise 
in Court and insists upon discontinuing the action and withdrawing his 
suit, remitting the custody of the vessel to the claimants, the Court would 
not in any way contravene the authority of the District Attorney. He 
brings the suit into Court, has the management of it, and has the right to 
withdraw it, and the Court will not compel him to litigate it, and if impor- 
tant interests are hazarded, the Court is not bound to interfere. The 
Court will not supplant his authority or interfere with the discretionary 
power of the District Attorney. In private suits the Court intervenes its 
power where an affidavit is presented stating that there was some misman- 
agement of the case which affijcted the interests of the private suitor ; and 
in such an instance the Court^ will stay its action until the matter can be 
inquired into deliberately. 

But to recur. I think the District Attorney has the right by law to 
take the order he moved for yesterday, and receive into his hands from 
the proper officer of the Court the custody of the mail bag in the condi- 
tion in which it stands ; and he will transmit it according to instructions 
from the executive department of the government, or any other mode that 
is proper. I don't hold that he is bound to transmit it himself to the port 
of its original destination, or that he is bound to place it in the hands of 
any custodian ; but it strikes me that the appropriate way would be, that 
Her Majesty's representative should be advised of the fact that this public 
document is at his disposal if he choose to take possession of it, according 
to the instructions he may receive. I shall direct that an order be entered, 
that the officer of the Court shall dejiver up the mail bag to the District 
Attorney, and I do not hold that he is bound to bring it in evidence, if he 
does not deem it expedient to make it public. 

The question upon the merits is more difficult, undoubtedly. I do not 
say definitely that this mail bag is not the subject of search and examina- 
tion, or that the Court could not avail itself of the nature of its contents ; 
but my impression is very strong, that the general law of nations concedes 
that everything pertaining to the vessel which is captured for probable 
cause, and sent into Court for adjudication, becomes part of the evidence 
in respect to her legal capture, and may be examined. The reasons for it 
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are strong, and the reasons against it are forcible, undoubtedly ; but it is 
to be observed that the rules of Prize Courts are not always very exact in 
detail, and the Courts do not proceed as on the rules of fixed law. The 
very question arising in this case — Was this vessel trading with con- 
traband articles ? — and the other questions incident to this motion, is an 
illustration* Many articles piay be considered contraband by one nation 
which are not acknowledged to be such by the law of nations. And the 
question what constitutes contraband is one which is not generally fixed. 
We may consider in this country, perhaps, that provisions is a matter con- 
traband of war, and indeed in this country provisions are always contraband 
of war ; but it is to be observed that this is a matter of arrangement be- 
tween the neutral and belligerent powers. I have no doubt that there are 
arrangements made between neutral powers — between powers not at war 
with each other — that in case of war, such and such items shall not be 
considered contraband of war ; and in all cases, unless there is more than 
enough to raise a probable or strong presumption that it was the design of 
the party to assist or give aid to the hostile power, the Court will not call 
upon a captured vessel or her owners to bear the consequences. If evi- 
dence be given to justify the legality and honesty of the voyage under- 
taken, I need not say that the captured vessel will be at once freed from 
all charge. And I may here remark also, that very grave and delicate 
questions are involved in this matter, and that it is necessary that the 
Court should proceed with great reserve. Of course, this case is not ripe 
for decision, but my general impression is that the rule of law under the 
national code is positive, that property, although in a mail bag, is liable 
to be opened when found on board of a vessel arrested for good probable 
cause. 

With respect to this motion, I think in the first place that the District 
Attorney has control of this matter when he brings it before the Court, 
and that he can exclude any testimony if he desires; and that he can take 
upon himself to return this bag to the British Consul. I shall direct that 
the following order be entered : — 

" On filing proofs, Mr. E. Delafield Smith, the Attorney of the United 
States, moved the COurt that he have leave to withdraw from the custody of 
the Court a mail bag of the British government, captured at sea by a veseel 
of war of the United States, with the above vessel, and on board of her, for 
transmission from the port of London, England, to Matamoras, Mexico ; 
and Mr. Upton, counsel of captors, having been heard in opposition to the 
motion, it is considered by the Court that the United States Attorney is 
by law officially master of suits presented by the United States in the 
Prize Court, and has thereby authority at his disposal to oflPer to or with- 
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hold from the consideration of the Court any particulars of testimony rela- 
tive to a prize suit in prosecution in Court under his direction : wherefore, 
it is ordered that the aforesaid mail hag be delivered to the United States 
Attorney out of the custody of the Court, to be by him disposed of con- 
formably to the instructions of the government of the United States." 

[The mail bag was subsequently handed by the District Attorney to 
Mr. Archibald, H. B. M. Consul.] 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Samuel Redgate, (passenger,) a witness produced, sworn 
and examined in preparatorio on the 1st day of April, in the year 
eighteen hundred and sixty-tliree, at the office of E. H. Owen, U. 
S. Prize Commissioner, No. 72 Wall Street, New York, on the 
standing interrogatories established by the District Court of the 
United States for the Southern District of New York, the said wit- 
ness having been produced for the purpose of such examination, by 
E. Delafield Smith, U. S. District Attorney, on behalf of the captors 
of a certain ship or vessel called the '' Peterhoff," and her cargo. 

1. To the first interrogatory he says : I was born in the City of Lon- 
don, England. I reside in Mataraoras, Mexico. I have resided there a 
year and a half or two years. I am hot positive as to the exact time. I 
am married. I believe my family are now in Matamoras. They were 
there with me a part of the time while I resided there, and when not with 
me they were in the State of Texas. I am a citizen of the United States. 
I now owe allegiance to the United States ; owe obedience to the laws 
of Mexico, and owe allegiance at present to the United States government. 

2. To the second interrogatory he says : I was present at the capture 
of the above-named vessel and cargo. 

3. To the third interrogatory he says : I forget the date of the cap- 
ture, but I think it was on the 25th day of February, 1863, off the har- 
bor of St. Thomas. The vessel was first taken to Key West, from 
whence she sailed, as I understood, for Boston. The engineer meeting 
with an accident, the vessel was obliged to put into Port Royal for medi. 
cal aid, and from thence s!jo came to New York, on account of the 
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engineer's injury. The vessel had no authority or commission to make 
prizes. I understood that the reason the capture was made was that the 
master of the " Peterhoff " refused to be taken out of his ship with his 
papers ; so I understood. 

4. To the fourth interrogatory he says: The vessel sailed under 
English colors, she had no other colors aboard that I ever saw. Indeed, 
I am satisfied she had not. 

5. To the fifth interrogatory he says : No resistance was made to the 
capture. No guns were fired. The capture was made by the U. S. 
steamship "Vanderbilt." All the vessels in the harbor of St. Thomas were 
in sight at the time. We were just coming out of the harbor. I believe 
the vessel was a merchantman. 

6. To the sixth interrogatory he says : I have already stated that the 
capture was made by the XJ. S. steamship " Vanderbilt.'' I understood 
that the " Vanderbilt " made the seizure by order of Admiral Wilkes. 
The vessel captured has not been condemned. 

7. To the seventh interrogatory he says : The name of the vessel cap- 
tured was the " Peterhoff," and her master's name was Stephen Jarman. 
To the best of my knowledge Mr. Spence, the owner of the vessel, ap- 
pointed him to that command in London. I have known the vessel since 
November last, and I have known the master since sometime in December 
last, the early part I think ; it might have been the latter part. I first 
saw the vessel in Victoria Docks, London, and I first saw the captain in 
London. I don't know who delivered the possession of the vessel to the 
master, nor when such delivery took place. I think the master lives at 
Brighton, England. I have heard him say so. I have heard that he is 
married, and that his family reside at the same place. I have never 
heard how long they resided there. I don't know where they resided 
previously. I have heard the master say he was born in England. I 
think he is a subject of the Queen of England. ' 

8. To the eighth interrogatory he says : The " Peterhoff" is said to be 
between 600 and 700 tons register. She carries about 1,000 tons, in- 
cluding coals, machinery, &c. She is a screw steamer — she is an 
iron steamer — engine said to be 90 horse power. I don't know the ex- 
act number of the ship's company, but I think about twenty-eight or 
thirty, ofl&cers and crew all told. They were all aboard at the time of 
capture. I supposed them to be English, some Irish and Scotch, but 
no Americans. I don't know when nor where they came aboard, nor by 
whom they were shipped or hired. 

9. To the ninth interrogatory he says : I did not belong to the ship's 
company, but I was aboard as a passenger. I had no interest in the ves- 
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sel. I had an interest in some of the cargo, and a portion of the cargo 
was also consigned to me — a large portion of the cargo. I suppose I 
had an interest in the cargo to the amount of from fifteen to twenty 
thousand pounds sterling. This includes what was consigned to me. I 
think the master had an interest in some portion of the cargo. I don't 
know this except from hearsay. I think none of the other officers or 
crew had any interest in the vessel or cargo. There were other persons 
on board who were agents for persons shipping the cargo — Mr. Bowden 
and George Wellesley Almond. I don't know that there were any other 
persons aboard who had any interest in the vessel or cargo. I can't state 
the value of the interest of the other persons — the invoices of the cargo 
will show. 

10. To the tenth interrogatory he says : I believe the vessel is English 
built. I believe she has always been called by her present name. I 
don't know anything to the contrary. I have already stated when and 
where I first saw her. 

11. To the eleventh interrogatory he says: The vessel was bound to 
Matamoras on the voyage wherein she was taken. I know this from the 
ship being cleared i^r that port, and from my obtaining certificates of the 
Mexican Consul to my bills of lading. That voyage began at London 
and was to have ended at Matamoras. The vessel had on board, when 
she set out on her voyage from London, a cargo of general merchandise, 
consisting of woolen goods, fancy goods, boots and shoes, nails, tin, cord- 
age. These are all I can recollect. I was there when she was taking in 
cargo. She had the same cargo on board when captured. The cargo 
was put aboard in the month of December last. She had no goods on 
board which were contraband of war, or otherwise prohibited by law. 

12. To the twelfth interrogatory he says : I don't know whether the 
ship had any passport or sea brief on board. I never examined her pa- 
pers, and don't know what papers she had. I am unable to say to what 
ports or places the vessel had sailed during her last voyage before she 
was taken. I never heard. I heard a rumor that the vessel had brought 
a load of cotton from somewhere. I did not hear, and don't know where 
she brought the cotton from. I know nothing of the vessel before the 
time already mentioned. 

13. To the thirteenth interrogatory he says: I have already stated 
what lading the vessel had when she set sail from London, and when it 
was put on board. I can't set forth the quantity nor difl*erent species of 
the cargo more fully than I have. 

14. To the fourteenth interrogatory he says : I suppose the vessel was 
owned by Mr. Spence, who lives in London. I don't know his first name. 
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I only know this from what I have heard from him and the master. I 
don't know where he was born. I don't know whether he is mar- 
ried or not. I don't know where he resides. He is in business in 
London. I think he never was a citizen of the United States. I 
have no means of knowing that fact. I have no knowledge of whai 
country or state he is a subject or citizen. I got acquainted with 
him at the Jerusalem Coffee House, London. I think he had an in- 
terest in some cargo on board which the master had in his possession. 
He had no interest in that of which I had charge. The goods on board 
were owned by a great many persons. I can't give the names of all of 
them. Welch, Margetson & Co., Mr. Austen, Mr. Almond, Mr. Smith, 
Mr. Sinclair, Mr. Galbraith, and others whose names I cannot recollect. 
These all live at London, Nottingham, or Glasgow. None of them are, 
or ever have been, American citizens. 

15. To the fifteenth interrogatory he says : I don't know of any bill of 
sale of the vessel ; nor do I know nor have I heard of any contract or 
engagement concerning the purchase or sale of the vessel. 

16. To the sixteenth interrogatory he says : I have already stated 
when and where the cargo was put on board. The shippers of the cargo 
were the parties who owned the cargo as before mentioned, and others 
whose names I do not recollect. I have stated all I know of their resi- 
dence. Part of the cargo was consigned to me, as a merchant in Mata- 
moras for some eighteen months past. I don't know that the other por- 
tions were consigned to any one in particular. I have already answered 
the remainder of this interrogatory as fully as I am able. 

17. To the seventeenth interrogatory he says: I am unable to answer 
how many bills of lading were signed for the goods. I don't know ex- 
actly how many were signed for the goods belonging to me, or consigned 
to me ; but I think seven or eight. None of the bills of lading were false 
or colorable. There were no bills of lading signed which were different 
in any respect from tho^e which were on board the vessel when she was 
captured. 

18. To the eighteenth interrogatory he says: I have not now in my 
possession or under my control any bills of lading, invoices, letters, or 
other writings, to prove or show my interest, or the interest of any person, 
in the vessel or goods concerning which I am now examined, except that 
I have some rough copies of invoices of the cargo made during the pas- 
sage from London to St. Thomas. All my other papers were delivered 
up to the prize officer. I did not mention that I had such copies to the 
prize officer. These papers are in my trunk in the Marshal's office. 
[The Prize Commissioner requests the witness to deliver such papers to 
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him or to the District Attorney, to be annexed hereto if material, which 
the witness promised to do.] 

[These papers were brought to the Commissioner and found to be un" 
important. — H. H. Elliott.] 

19. To the nineteenth interrogatory he says : I can't state the latitude 
or longitude of the place of capture. If I had my memorandum book, 
which is in my trunk in the Marshal's office, I might answer this ques- 
tion. I have already said it was near the port of St. Thomas. I don't 
know and never heard of any charter party for the voyage. The vessel 
was to be paid freight according to the bills of lading. 

20. To the twentieth interrogatory he says : I cannot state what pa- 
pers, bills of lading, letters, or other writings, relating to the vessel or 
cargo, were on board when the vessel left St. Thomas, which was her 
last clearing port. I had in my possession all the bills of lading, invoices, 
Mexican Consul's certificates relating to that portion of the cargo in which 
I was interested. I had no letters no instructions as to the mode of 
disposing of the cargo. I don't know what papers the others had. I did 
not and I don't know that any person burnt, tore, threw overboard, de- 
stroyed or canceled, or attempted to conceal any papers on board. 

21. To the twenty-first interrogatory he says: I knew, and I suppose 
all on board knew, of the war between the government of the United 
States and the Southern States, and that the naval forces of the United 
States held the ports of the Southern States in a state of blockade. 
This was known before we left London. 

22. To the twenty-second interrogatory he says : No warning or notice 
of such blockade had been given, nor any notice thereof endorsed on the 
register. 

23. To the twenty-third interrogatory he says : The register of the 
vessel was examined by an officer of the U. S. steamship '* Alabama," on 
the morning the vessel entered the harbor of St. Thomas. He came 
aboard and examined the papers and allowed the vessel to pass. This 
was the only time the papers were examined before the capture. 

24. To the twenty-fourth interrogatory he says : I don't know or 
believe that the vessel had ever attempted covertly or secretly to enter 
any blockaded port, or to sail therefrom. 

26. To the twenty -fifth interrogatory he says : The vessel has never 
been seized before that I know of. 

26. To the twenty-sixth interrogatory he says; I have sustained an 
injury by the seizure of the vessel, I compute my loss in this way : Im- 
prisonment on board the vessel ; loss of time ; loss sustained in business ; 
loss by being deprived of performing my duty as agent of Lloyds at Mat- 
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amoras, and for other wrongs and privations, I have not received any 
indemnity or satisfaction, or promise of satisfaction for any portion of 
such damages. 

27. To the twenty -seventh interrogatory he says : The goods as far as 
I was concerned were insured ; I understand the vessel was insured also* 
The insurance was from London to Matamoras, touching at St. Thomas 
for coal. I am not prepared to say at what premium. I don't recollect. 
Some of these insurances were effected in London, and some in Paris. I 
don't know the names of the parties insuring. The insurance was made 
in December and January last. 

28. To the twenty-eighth interrogatory he says: If the vessel had 
arrived at Matamoras the cargp would have belonged or would have been 
at the disposal of the persons holding the bills of lading. The laders or 
owners were to take the chance of the market. 

29. To the twenty-ninth interrogatory he says : I don't know where 
the cargo was grown or manufactured. 

30. To the thirtieth interrogatory he says : The cargo was taken aboard 
in the Victoria Docks, London. 

3L To the thirty -first interrogatory he says: There are not in any 
country besides the United States, nor on board of any vessel, any bills 
of lading, invoices, letters, instruments, papers or documents relative to 
the vesselor cargo that I am aware of, none that I know or have heard of. 

32. To the thirty-second interrogatory he says : There were no papers 
delivered out of or carried away in any manner from the vessel that I 
know of. I never heard that any had been, except those which were 
taken by the prize ofl&cer. 

33. To the thirty-third interrogatory he says : Bulk has not been bro- 
ken. 

34. To the thirty-fourth interrogatory he says : There were seven pas- 
sengers aboard, including myself and the two others before named. None 
of them were secreted at the time of the capture. I have already named 
them. I don't know their first names. There were Mr. Edwards, Mr. 
Heyck, Mr. Mohl, Mr. Ellsworth. I think Mr. Edwards was an Ameri- 
can. I don't know where he lives. Mr. Mohl and Mr. Heyck are Ger- 
mans, and Mr. Ellsworth was a Scotchman and lived in Scotland, and was 
bound to Matamoras as my clerk. None of them had any rank or were 
called by any title. I first saw them in London while they were engag- 
ing their passage. I don't know where their families lived. They were 
young men and I don't know that they had any families. None of them 
had any interest in the vessel or cargo except as already stated. There 
were no officers or soldiers on board. There were no citizens of the Uni- 
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ted States on board except Mr. Edwards. The passengers had no em- 
ployment on board of the vessel. 

35. To the thirty -fifth interrogatory he says: As far as concerns my- 
self, all the papers which I hadVere entirely true and fair, and as far as 
I know or believe, all of the other papers were so, and that none of them 
were false or colorable ; nor do I know of any matter or circumstance to 
affect their credit, and I have not made any oath or affirmation in order 
to obtain any passport or other clearance. I had no passport or letter of 
safe conduct. I don't know whether the others had or not. I have writ- 
ten letters to the British Consul at Key West, and also to Lloyds, giving 
an account of the capture. I have no copies of such letters. I can't 
answer the remainder of this interrogatory. 

36. To the thirty-sixth interrogatory he says: The vessel was on the 
way from St. Thomas to Matamoras when captured. She had left St. 
Thomas about noon of the day before stated, and was captured right off 
on her going out of port. 

37. To the thirty-seventh interrogatory he says : I don't know of any 
sale or transfer of the vessel. She is a new vessel, only a year or eighteen 
months old. 

38. To the thirty-eighth interrogatory he says : The vessel was in no 
way armed. There was not on board any guns, weapons, warlike arms 
or armament of any name or description, unless it may be that some pas- 
senger had a pistol or shot gun. There were not on board to my knowl- 
edge or belief any of the various articles enumerated in this interroga- 
tory, and which has been read to me distinctly in order to this answer. 

39. To the thirty-ninth interrogatory he says : I have already stated 
all I know or believe regarding the real and true property and destina- 
tion of the vessel and cargo. 

40. To the fortieth interrogatory he says : The vessel did not sail un- 
der convoy. 

41. To the forty -first interrogatory he says: The vessel has never 
attempted to enter any port under the blockade, to my knowledge or 
belief. 

42. To the forty -second interrogatory he says: The vessel had no 
commission to act as a privateer, to my knowledge or belief. 

43. To the forty-third interrogatory he says : The vessel never acted 
in company or concert with any vessel in making prizes or otherwise as 
inquired of. 

(Signed) SAM'L J. REDGATB. 

[Formal Verification.] 
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New York, April 20, 1863. 

Deponent in this case was this day reproduced by the U. S. District 
Attorney, and at his request he was re-examined as follows: 

1. To the first interrogatory he adds — I resided in the State of Texas 
intil the breaking out of the war between the Northern and Southern 
States. I had re.*jided there about thirty years — twenty-five or thirty 
years — and battled against secession as far as my humble means would 
allow until I was driven out of the State. My family resided there with 
me, and when I left Texas I left my family there. They afterwards fol- 
lowed me into Matamoras. I never took the oath of allegiance to the 
Eepublic of Texas, nor since its admission to the Government of the 
United States. I never had any papers of citizenship, nor did I ever 
obtain a passport at any time. 

9. To the ninth interrogatory he adds as follows — There was a small 
portion of the cargo on board which I owned absolutely. The bills of 
lading in these cases, which are among the papers, will show the portion 
which belonged to me absolutely, and so will the invoices which are with 
the papers; they were made out in my name. Other portions of the 
cargo were consigned to me, and the bills of lading in these cases are 
endorsed to me, and the invoices in these cases are made in the name of 
the consignors My only interest in these cases was to arise from a com- 
mission on the sales when made of five per cent. I was not an owner in 
any way of the portion of the cargo which I now speak of as having been 
consigned to me. The portion of the cargo which I absolutely owned 
was very small, and cost me something like one hundred to one hundred 
and fifty pounds. 

Since the vessel arrived in this port Mr. Bowden, another passenger 
with me, who was an agent and superintendent of a considerable of the 
cargo, has empowered me by power of attorney, to take care of and 
manage his interest in the cargo. T think the cargo in question in which 
Mr. Bowden is interested, is shown by the bills of lading among the 
ship's papers, they being endorsed to him. Of this I am not positive, 
although I have very little doubt they are so endorsed, and that the 
names of the owners in this case, as in that portion consigned to me, ap- 
pear in the invoices found on board. In all these cases, in which I am 
interested as consignee, the names of the absolute owners appear in the 
invoices, to the best of my knowledge, and they all reside in London, 
Glasgow and Nottingham, and are all English subjects. 

SAM'L J. REDGATE. 

Subscribed and sworn to before me this 
day, the 20th of April, 1868. 

Henry H. Elliott. 
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DISTRICT COURT OF THE UNITED STATES, FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of George W. Almond, (passenger,) a witness produced, sworn 
and examined in preparatortOj on the first day of April, in the year 
eighteen hundred and sixty-three, at the office of E. H. Owen, U. S. 
Prize Commissioner, No. 72 Wall Street, New York, on the stand- 
ing interrogatories established by the District Court of the United 
States, for the Southern District of New York ; the said witness hav- 
ing been produced for the purpose of such examination by E. Delafield 
Smith, Esq., U. S. District Attorney, in behalf of the captors of a 
certain ship or vessel called the ^^PeterholF," and her cargo. 

1. To the 1st interrogatory he says — I was born in London, England, 
and have lived there all my life. I am a subject of the Queen of Great 
Britain, and owe allegiance to her. I am not a citizen of the United 
States. I am not a married man. 

2. To the second interrogatory he says — I was present at the capture 
of the said vessel and her cargo. 

3. To the third interrogatory he says — The capture was made on the 
25th day of February, 1863, just off St. Thomas, one of the West Indies. 
We were about two or three miles outside the harbor. The vessel and 
cargo were taken to Key West, and from thence were brought to New 
York. The " Peterhoff " had no commission to make prizes to my knowl- 
edge. No reason was given for the seizure, unless on account of some 
alleged informality in her papers. 

4. To the fourth interrogatory he says — She sailed under English col- 
ors, and had no other colors on board to my knowledge. 

5. To the fifth interrogatory he says — No resistance was made at the 
time of the capture. No guns were tired. The U. S. steamer " Vander- 
bilt" made the capture. Com. Wilkes' vessel lay some three or four miles 
off, but not in sight. I don't remember the name of his vessel. The 
" Peterhoff" was a merchantman, and I think she belonged to Messrs. 
Pile & Spence. I think the capturing vessel was a ship of war. I don't 
know her force. 

6. To the sixth interrogatory ho says — I don't know whether or not the 
*' Vanderbilt " had any commission to act in our capture. The ** Peter- 
hoff " has not been condemned to my knowledge. 

7. To the seventh interrogatory he says — The name of our vessel was 
the *^ Peterhoff," and her master's name was Stephen Jarman. I don't 
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know who appointed him to the command of the vessel, nor where he re- 
ceived the same. I have only known the vessel and her master since the 
middle of January, 1863. I don't know when or where he took possession 
of the vessel, nor who by name delivered the same to him. He lives in 
Ramsgate, England, with his wife and family. I don't know how long 
he has lived there. I believe he told me be was born in Kent, England. 
Previous to his residing in Ramsgate, I don't know of any former or other 
place of residence. 

8. To the eighth interrogatory he says — I think the tonnage of the said 
vessel is about seven hundred and fifty tons, English measurement. I 
think the number of her company, all told, officers and crew, was twenty- 
five, and all were on board at the time of the capture. The crew are 
mostly Englishmen. They were all on board, with the exception of two, 
when I went on board the vessel, and I am unable to state where or when 
the crew came on board, nor who shipped them. The two I speak of 
came on board at Plymouth, England, about the 20th January, 1863. 

9. To the ninth interrogatory he says — I did not belong to the com- 
pany of the vessel. None of the officers or company of the vessel had 
any interest in either the vessel or her dkrgo to my knowledge. I owned 
in my own right a portion of the cargo on board of the vessel, which at 
cost prices was valued at about twelve thousand pounds sterling. This 
portion of the cargo consisted of men's and women's boots and shoes, cali- 
coes, cotton prints, shirts, flannels, woolen hose, horse shoes and nails, felt 
hats, not military but civilians' hats, pins and needles, one case of saddlers' 
tools, and some shoemakers' tools. I don't remember the names of any other 
articles. It was a general assortment. I had no arms, powder, shot or 
any military arms or clothing on board the vessel except one rifle and five 
revolvers, and some two or three hundred rounds of ammunition which 
were all contained in a small tin box ; two of the revolvers were intended 
for the use of S. J. Redgate, another passenger, and the rest were intended 
for my own use. I had also a small case of quinine containing one hun- 
dred ounces thereof, and a small portmanteau also containing medicines * 
and drugs in small quantities. I intended to sell the same. The portion 
of the cargo which I owned was entirely distinct and separate from the 
other cargo on board, and the only other persons in any way interested 
therein is my father, my uncle and myself. My father, AVilliam Almond, 
and my uncle, George Almond, both reside in London. They are partners 
together in shipping business at that place and their (inn's name is George 
and William Almond. I am not interested in the firm, but I shiire with 
them equally in the profits resulting from the sale of the portion of the 
cargo owned by us. It was all purchased in London. Previous to this 
adventure I was engaged in no particular business. I furnished no money 
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to purchase the goods in question. They were purchased by my uncle and 
father. No other person on board the said vessel had any control or power 
over the goods in question but myself. I had no interest in the vessel. I 
know nothing whatever concerning the ownership of the other portion of 
the cargo on board. 

10. To the tenth interrogatory he says — I first saw the vessel at London 
sometime in December, 1862, before she had any cargo on board. She 
carried no guns. I think there were about thirty-two persons on board at 
the time of the capture. I don't know where she was built but I believe 
somewhere in England. She has always been called by her present name 
to my knowledge. 

11. To the eleventh interrogatory he says — The voyage wherein the 
vessel was seized began at London on or about the fifth of January 1863, 
bound for Matamoras in Mexico, to stop at St. Thomas for coals. The 
voyage began at London and was to have ended at Matamoras. The car- 
go which was put on board at London was the same cargo found on board 
of her at the time of capture. It was put on board in December 1 862 
She had nothing on board contraband of war or prohibited by law to my 
knowledge. After leaving London we stopped at Plymouth. I went on 
board at that place. She lay there some seven or eight days. We left 
Plymouth on or about the 20th January, 1863, and had to put back to 
Falmouth on account of contrary winds. We stayed there until the 27th 
instant, when we set sail and proceeded to St. Thomas, where we arrived 
about the 20th February, 1863, and there we coaled. We remained there 
until the 25th instant, and left there about twelve and a-half o'clock, M. 
of the day. We were followed out by the " Vanderbilt" and captured about 
two o'clock in the afternoon, although posession by the prize crew was not 
taken until about nine and a-half o'clock in the evening of the day. 

12. To the twelfth interrogatory he says — We had no passport or sea 
brief on board to my knowledge. I have already stated what places we 
touclied at on the said voyage. She has only carried one cargo before the 
one now on board and that was a cargo of coals which she delivered at 
Nassau, N. P., and returned to Liverpool with a cargo of cotton, which 
was put on board at Nassau. I heard this from Captain Jarman. Her 
last clearing port previous to her capture was St. Thomas. 

13. To the thirteenth interrogatory he says — The other portion of the 
cargo on board Mie said vessel, as I understood, consisted of a general assor- 
ted cargo of merchandise, of a kind and character similar to the portion in 
which I was interested. It was put on board in December, 1862. lam 
utterly unable to give the quantities of each sort laden on board. 

14. To the fourteenth interrogatory he says — I heard while in London, 
in the ojfice of Bennett & Wake, agents for the vessel, that Messrs. Pile & 
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Spence were the owners of the vessel. They are Englisnmeu, but T have 
no personal acquaintance with them, and don't know where they reside. 
I have no knowledge nor any information concerning the ownership of that 
portion of the cargo in which I have no interest. I am unable to answer 
this interrogatory any further. 

15. To the fifteenth interrogatory he says — I know nothing whatever 
concerning any sale of the vessel. 

16. To the sixteenth interrogatory he says — The laders of the cargo in 
which I was interested were my father and luicle, already mentioned ; we 
had no consignees, as I was authorized to select my own consignee on our 
arrival at Matamoras. This authority was verbal and not in writing. 
These goods were to be delivered at Matamoras for the real ac- 
count, risk or benefit of my father, uncle and myself. We owned the 
same in equal shares. It was my intention to settle at Matamoras, and 
sell the goods in question myself. I have never been there. From my 
connection with these goods I know that if they should be restored and 
unladen at their destined port, they will belong to the parties I have 
already named. I am unable to answer this interrogatory so far as it 

relates to the other cargo on board. 

17. To the seventeenth interrogatory he says — Three sets of bills of lad- 
ing, consisting of four in each set, were signed for the cargo owned by myself 
and partners. I gave up four bills of lading to the prize officer. They 
were all pure, and no others were signed different from those found on 
board at the time of capture. 

18. To the eighteenth interrogatory he says — All the papers I had in my 
possession of the kind enquired about in this interrogatory, were given up 
by myself to the prize officer, Acting Master Lewis, of the " Vander- 
bilt." I have none whatever in my possession. 

19. To the ninteenth interrogatory he says — I am unable to give the de- 
grees of latitude and longitude of the place of capture. The capture 
was made about two o'clock in the afternoon, of the 25th February, 1863, 
a few miles off the coast of St. Thomas, and not near to any State or Ter-? 
ntory of the United States. I never saw or heard of any charter-party 
being signed for the voyage in question. 

20. To the twentieth interrogatory he says — I don't know what 
papers were on board the vessel when she left St. Thomas. The 
^me day we arrrived at St. Thomas, Captain Jarman ordered 
a package to be destroyed. It was in the charge of Mr. Mohl, a passen- 
ger. He gave it up at the Captain's request to be so destroyed. I 
suppose it was destroyed. I don't know for what reason it was destroyed. 
1 don't know what the package contained. We were in sight of St. 
Thomas at the time. I don't remember whether or not it was destroyed 
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before or after we were hailed by the U. S. steamer " Alabama. '^ We 
were hailed by that vessel the morning of the day we reached St. Thom- 
as. We anchored about half past two o'clock in the morning. The 
package was very small. I never saw it but once, and then it was in Mr. 
Mohl's possession. I never knew what it contained. It was destroyed 
because Mr. Mohl objected to its being opened. At Falmouth, Captain 
Jarman said we must deliver up any and all sealed packages, as he should 
not carry any. Mr. Mohl had the one in question, but did not give it 
up at the time, and it was not given up until the morning of the day of 
our arrival at St. Thomas, where it was destroyed as I have above stated. 
Nothing else was destroyed or concealed to my knowledge. I am un- 
able to answer this interrogatory any further. 

21. To the twenty-first interrogatory he says — I knew, and I suppose 
all on board knew of the war between the North and South, and of the 
blockade of the ports of the South by the naval forces of the United 
States. 

22. To the twenty second interrogatory he says — St. Thomas was not a 
blockaded port. I never received any notice or warning of the blockade 
of the Southern ports, other than from general information. I don't 
know what notice the others may have had. No notice in writing was 
ever endorsed on our ship's papers to my knowledge. 

23. To the twenty-third interrogatory he says — We were boarded by an 
officer from the U. S. steamer "Alabama," the day we arrived at St. Thomas 
and our papers were probably exhibited to him. I was not present, and 
don't know what passed between Captain Jarman and him. He did not 
endorse our Register. He said he had no power to do so. 

24. To the twenty-fourth interrogatory he says — I never heard that 
the " Peterboff" at any time ever sailed to, or attempted to enter any block- 
aded port whatever. She never has, to the best of my knowledge and be- 
lief. 

26. To the twenty-fifth interrogatory he says — She has never before 
been seized as a prize. 

26. To the twenty-sixth interrogatory he says — I have sustained great 
loss by the capture. I am unable to give the amount thereof. I have 
received no satisfaction therefor, nor any promise of any. 

27. To the twenty-seventh interrogatory he says — My portion of the 
cargo is insured for £11,500 in Lloyds, for the voyage from London to 
Matamoras, with liberty to stop at St. Thomas, or Jamaica. The prem- 
ium was under five pounds. I think about ninety-seven shillings. 
It was insured in January, 1863, by my father and uncle, through 
Bennett & Wake, Brokers. 
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28. To the twenty-eighth interrogatory he says — On our arrival at 
Matamoras, I was to hold the cargo, and take my chance in the market 
for the sale thereof. 

29. To the twenty-ninth interrogatory he says — My portion of the 
cargo is of English manufacture. I cannot answer for the remainder 
thereof. 

30. To the thirtieth interrogatory he says — The cargo was put on 
board from the dock in London, in December, 1862. 

31. To the thirty-first interrogatory he says — I don't know of any 
other papers than those received by the Prize Officer. There may be 
some elsewhere. I don't know of any such. 

32. To the thirty-second interrogatory he says — All the vessel's pa- 
pers, and all the papers relating to the cargo, were delivered by Captain 
jarman and ourselves to the prize officer. Acting Master Lewis, of the 
" Vanderbilt," on the day of capture. I don't know where they now are. 
I delivered four bills of lading, set of invoices for the entire lot of my 
goods, and Mexican Consul's certificate of proper shipment of goods, to 
the officer. These were all the papers I had relating to the cargo. 

33. To the thirty-third interrogatory he says — Bulk was not broken 
before or after capture as yet to my knowledge, except all the stores in 
the fore-part of the vessel were taken by the prize crew, put on board, 
and were used by them. 

34. To the thirty-fourth interrogatory he says — There were seven 
passengers on board, and none were secreted at the time of capture. 
They are named as follows: S. J. Redgate, R. Bowden, Mr. Ellsworth, 
Mr. Mohl, Mr. Edwards, Mr. Heyck, and myself. Mr. Mohl, and Mr. 
Heyck, are Germans, as I believe. The remainder are Englishmen, with 
the exception of Mr. Edwards, who told me he was an American. I 
don't know the rank, profession or occupation of any of them. They 
came on board at London and Plymouth, and were all bound to Mat- 
amoras, but I don't know where they were finally destined. 

Mr. Redgate and Mr. Bowden had some authority or control over a 
portion of the cargo, but I don't know which, nor the extent thereof. No 
persons were hid on board. No citizens of the Confederate States were 
on board. Mr. Edwards said he was born in the Northern States. I 
know nothing at all concerning the business or intentions of any of the 
passengers further than I have herein stated. 

35. To the thirty-fifth interrogatory he says — All the papers found on 
board were true and fair, to the best of my knowledge. I had a pass- 
port from the English government, vised by the Mexican Consul at Lon- 
don, to go to Mexico and travel there. I have it now in my possession. 
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I have not written or signed any letters or papers relating to the vessel 
or her cargo. 

36. To the thirty-sixth interrogatory he says — I know nothing about 
navigation. Upon the appearance of the " Vanderbilt " we did not at- 
tempt to elude or get away from her. We had not got the screw to work 
at the time of capture. She came out of the harbor and overhauled us, 
and we at once came to, after hearing a hail from her to do so. I am 
unable to answer this interrogatory any further. 

37. To the thirty-seventh interrogatory he says — I am unable to an- 
swer this interrogatory. 

38. To the thirty-eighth interrogatory he says — No guns were mounted 
on board the vessel, and no arms or ammunition belonged to her, to my 
knowledge. None of the articles herein enumerated were on board to 
the best of my knowledge, information and belief, other than I have al- 
ready stated. 

39. To the thirty-ninth interrogatory he says — I have already stated 
all that I know or believe, to the best of my knowledge and belief, re- 
garding the real and true property and destination of the said vessel and 
her cargo at the time and place of capture. 

40. To the fortieth interrogatory he says — The " Peterhoff " never 
sailed under the convoy of any ship or vessel, to my knowledge or belief. 

41. To the forty-first interrogatory he says — I have already answered 
this interrogatory as fully as I can. 

42. To the fort} -second interrogatory he says — The " Peterhoff" 
never sailed carrying any license or commission as a privateer, letter of 
marque and reprisal, to my knowledge or belief. 

43. To the forty-third interrogat6ry he says — The " Peterhoff " never 
sailed or acted in company or concert with any armed vessel or vessels 
for any purpose whatever. 

G. W. ALMOND. 

[Formal Verification.] 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Robert Bowden, (passenger,) a witness produced, sworn 
and examined in preparatorio, on the first day of April, in the year 
eighteen hundred and sixty-three, at the office of E. H. Owen, U. S. 
Prize Commissioner, 72 Wall Street, New York city, on the standing 
interrogatories established by the District Court of the United 
States for the Southern District of New York: the said witness 
having been produced for the purpose of such examination by E. 
Delafield Smith, Esq., U. S. District Attorney, in behalf of the cap- 
tors of a certain ship or vessel called the " Peterhoff," and her 
cargo. 

1. To the first interrogatory he says — I was born in Scotland, but 
have been living off and on in London for the past two years. Matamo- 
ras, Mexico, was to have been my home. I am unmarried. I am a Bri- 
tish subject, and owe allegiance to the Queen of Great Britain. 

2. To the second interrogatory he says — I was present at the capture 
of the vessel and cargo. 

3. To the third interrogatory he says — The capture was made about 
three p. m. on the 25th of February, 1863, within a few miles to the 
southward of the harbor of St. Thomas. I cannot give the exact dis- 
tance. The vessel and cargo were then taken to Key West, where they 
remained ten or twelve days; thence to Port Royal, and thence to New 
York. The vessel taken had no commission to make prizes. I heard she 
was captured because they said she was going to run the blockade. 

4. To the fourth interrogatory he says — The vessel sailed under the 
English flag, and had no other colors on board that I am aware of, except 
Marryatt's code of signals ; all English vessels carry them. 

5. To the fifth interrogatory he says — No resistance was made to the 
capture, and no guns were fired. The U. S. war steamer ** Vanderbilt" 
made the seizure. I do not know her force. I do not know whether 
any other vessels were in sight, for I was confined below at the time of 
capture. The steamer captured was a merchantman. I have heard that 
she belongs to a Mr. Spence, of London. 

6. To the sixth interrogatory he says — I do not know whether the 
" Vauderbilt" had any commission to act in making the seizure. The 
*' Peterhoff" has not been condemned to my knowledge. 

7. To the seventh interrogatory he says — The name of the captured 
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vessel is the "PeterhoflP," and the name of her captain was Stephen Jarman. 
I have known him and the vessel for about four months. He is an officer 
of the Koyal Naval Reserve, and so he must be an English subject. I 
think he lives at Ramsgate. I cannot answer the remainder of this in- 
terrogatory. 

8. To the eighth interrogatory he says — The " Peterhoflf" is an iron 
steamer of about seven hundred tons, English register. I cannot answer 
this interrogatory any further. 

9. To the ninth interrogatory he says — I was a passenger on board at 
the time of capture, and held bills of lading for a part of the cargo. I 
do not know who owned the remainder thereof I had no interest in the 
vessel. The value of my share of the shipment was between twenty and 
twenty-five thousand pounds sterling at London. 

10. To th*fe tenth interrogatory he says — I first saw the steamer at 
London in December, 1862, and have known her ever since. She carried 
no guns to my knowledge. She is English built. I believe her name 
has alway been the "Peterhoff." I have never heard of any other. 

11. To the eleventh interrogatory he says — The voyage wherein the 
vessel was captured commenced at London, in January, 1863; thence to 
Plymouth for passengers ; thence to Falmouth under stress of weather. 
She sailed from Falmouth on the 27th of January, for Matamoras, with 
liberty to call at St. Thomas or Jamaica for coal or other purposes con- 
nected with the voyage. She stopped at St. Thomas from the 20th to 
the 25th of February. On the morning of the 20th of February, pre- 
vious to entering St. Thomas, she was overhauled by the U. S. steamer 
" Alabama," her papers examined and passed ; she was bound for Mata- 
moras on this voyage and from that place she was to return to England, 
where the voyage was to have terminated. When the steamer left 
England she had on board a cargo of general merchandise, consisting of 
boots and shoes, blankets and hosiery. I have heard there were also 
printed calicoes, nails and other articles of that kind on board. There 
were no goods contraband of war or prohibited by law, to the best of my 
knowledge and belief. The cargo was the same at the time of capture as 
when we sailed from England ; nothing was taken on and nothing dis- 
charged except, as I have heard, some articles were taken on at St. 
Thomas. I think they were ship stores. 

12. To the twelfth interrogatory he says — I do not know whether there 
was any passport or sea brief on board. I believe the steamer had all 
the necessary ship's papers on board. I have heard she was built for the 
Baltic trade, and that she has made one voyage to Nassau. I do not 
know what cargo she carried. This is all I know or have heard concern- 
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ing any former voyage or concerning any former cargo. St. Thomas was 
the last clearing port before capture. 

13. To the thirteenth interrogatory he says — I have already answered 
this interrogatory to the best of my knowledge, information and belief. 

14. To the fourteenth interrogatory he says — I believe Mr. Spence, 
lefore mentioned, was the owner of the vessel at the time of captui'e. I 
Lave seen his name on the register, and he has the general reputation of 
leing the owner. I believe him to be a British subject. He does busi- 
ness in London. This is all I can answer in regard to him. I believe the 
entire cargo was owned by the shippers as they appear upon the bills of 
lading, or the parties in Matamoras to whom they were consigned. I can- 
not give their names. I held bills of lading for boots and shoes from 
James Wetherell & Co., of Northampton; for hosiery, from Hine, Mun- 
deller & Co., of London; for shirts, from Robert Sinclair & Co., of Lon- 
don; for boots shoes and blankets, from Brodie & Co., of London; for 
cloths and other articles, from Thomas Edgeley & Co., of London ; and 
for bunting, from Benjamin Jewett, of London. All these firms were the 
owners of these above-named goods respectively. I believe they are all 
British subjects. They do business in England. I intended to do busi- 
ness in Matamoras as a commission merchant, and these goods were con- 
signed to me for sale. I cannot answer this interrogatory any further. 

15. To the fifteenth interrogatory he says — I cannot answer this inter- 
rogatory. 

16. To the sixteenth interrogatory he says — I have already given the 
names of the laders of the cargo as fully as I am able. ' I omitted to state 
that I hold bills of lading for hosiery from Wilson & Armstrong, of Lon- 
don. Part of the cargo was consigned to me, as I have already stated, 
but I cannot answer as to whom the remainder was consigned. The 
goods were to be delivered at Matamoras for the apcouut, risk and bene- 
fit of the shippers of the same. 

17. To the seventeenth interrogatory he says — I do not know how 
many bills of lading were signed for the goods on board the vessel. I be- 
lieve them all to be true and fair. 

18. To the eighteenth interrogatory he says — I believe all the papers 
and writings of every kind relating to the vessel or cargo are in the pos- 
session of the Prize Master or of the Prize Commissioners. 

19. To the nineteenth interrogatory he says — I cannot give the lati- 
tude or longitude of the place of capture. It was near the Island of St. 
Thomas, in the West Indies. We were boarded by the U. S. officers 
from the " Vanderbilt," at about two o'clock in the afternoon of the 25th of 
February, 1863. The capture was made and we were in the possession 
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of the U. S. officers at about three. I know nothing of any charter party 
for the voyage. 

20. To the twentieth interrogatory he says — I cannot state what pa- 
pers were on board when we left St. Thomas, before being seized as 
prize. No papers of any kind were burnt, torn, thrown overboard, de- 
stroyed, canceled or attempted to bo concealed, to the best of my knowl- 
edge, information or belief. 

21. To the twenty-first interrogatory he says — At the time and place 
of capture, I did not know, nor did the captain of the *' PeterhofF" know, that 
such a place was at war with the United States, or blockaded by U. S. 
vessels. I knew generally of the blockade of the Southern ports of the 
United States, and I obtained my knowledge in England. 

22. To the twenty-second interrogatory he says — The steamer did not 
attempt to enter any blockaded port. I cannot answer the remainder of 
this interrogatory. 

23. To the twenty-third interrogatory he says — On the morning of 
February 20th, 1863, before entering St. Thomas, the registers and other 
papers of the " Peterhoff" were shown and examined by the officers of the 
U. S. gunboat " Alabama," and the vessel was then allowed to proceed. 
I understand that the officers of the " Alabama" declined to endorse these 
papers, saying they had no authority to do so. 

24. To the twenty-fourth interrogatory he says — I do not believe the 
"Peterhoff" ever attempted to enter or sail from any blockaded port. 

25. To the twenty-fifth interrogatory he says — I think the steamer in 
question has never before been seized as a prize. 

26. To the twenty-sixth interrogatory he says — I have sustained a 
serious loss by the capture in time, business, and in other respects. I 
cannot compute it at present. I have received no indemnity, nor promise 
of any. 

27. To the twenty-seventh interrogatory he says — T cannot answer this 
interrogatory. The part of the cargo which I represented was insured 
or partially insured. I cannot answer this interrogatory any further. 

28. To the twenty-eighth interrogatory he says — If we had arrived at 
Matamoras, the part of the cargo which I represented would have taken 
the chance of the market for its sale, and the proceeds were to be return- 
ed. I cannot answer as to the remainder of the cargo. 

29. To the twenty-ninth interrogatory he says — The cargo was of 
English manufacture. 

30. To the thirtieth interrogatory he says — I cannot say how the 
cargo was ladened on board. The steamer was at the time lying in the 
Victoria Docks, London. 
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31. To the thirty-first interrogatory he says — I cannot answer this in- 
terrogatory. 

32. To the thirty-second interrogatory he says — The prize master at 
the time of the capture took away all the papers relating to the vessel 
and cargo, and I believe they are now in his possession, or in that of the 
Prize Commissioners. 

33. To the thirty-third interrogatory he says — Bulk has not been bro- 
ken that I am aware of. 

34. To the thirty-fourth interrogatory he says — There were seven pas- 
sengers on board ; all were bound from England to Matamoras. They 
were myself, Messrs. Redgate, Ellsworth, Mohl, Edwards, Heyck and Al- 
mond. I do not know their business. Messrs. Kedgate and Almond and 
myself had some interest in the cargo. I do not know what their inter- 
est was. They were British and Germans. There were no citizens of 
the United States or of the Confederate States, that I am aware of. No 
one had any commission, to my knowledge or belief. Nobody was secret- 
ed or confined at the time of capture. 

35. To the thirty-fifth interrogatory he says — All the papers found on 
board were true and fair, to the best of my belief. I had a passport for 
Matamoras, Mexico, from Earl Russell. I have not written or signed 
any letters or papers in regard to the vessel or cargo. I cannot answer 
the remainder of this interrogatory. 

36. To the thirty-sixth interrogatory he says — When we were first 
pursued we were steering the usual course for Matamoras. The course 
of the vessel was not altered when we saw the " Vanderbilt." At all 
times when the weather would permit the course of the steamer was di- 
rected towards the port for which she was destined, according to her pa- 
pers, and no time was she steering wide of or away from such place. 

37. To the thirty-seventh interrogatory he says — I have already 
answered this interrogatory as fully as I am able. 

38. To the thirty-eighth interrogatory he says — No guns were mount- 
ed on the steamer, and none of the articles herein enumerated were on 
board, to the best of my knowledge, information and belief. Nothing 
was thrown overboard to prevent suspicion. 

39. To the thirty-ninth interrogatory he says — I have already answer- 
ed, according to the best of my knowledge and belief, regarding the real 
and true property and destination of the vessel and cargo at the time of 
capture. 

40. To the fortieth interrogatory he says — ^I cannot answer this inter- 
rogatory. 

41. To the forty-first interrogatory he says — I do not think that the 
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vessel enquired about has ever attempted to enter or sail from any port 
blockaded by the arms or forces of any belligerent power. 

42. To the forty-second interrogatory he says — I believe the " Peterhoff " 
has never sailed with any commission to make prizes, or with any letter 
of marque and reprisal. 

43. To the forty-third interrogatory he says — The steamer has never to 
my belief sailed or acted in company or concert with any vessel engaged 
in making prizes. 

ROBERT BOWDEN. 
[Formal Verification,] 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Stephen Jarman, (captain,) a witness produced, sworn 
and examined in prmaratorio^ on the 1st day of April, in the year 
' eighteen hundred and sixty-three, at the office of the U. S. Prize 
Commissioners, 39 Chambers Street, on the standing interrogatories 
established by the District Court of the United States for the 
Southern District of New York : the said witness having been pro- 
duced for the purpose of such examination by E. Delafield Smith, 
U. S. District Attorney, in behalf of the captors of a certain ship 
or vessel called the " Peterhoff." 

1. To the first interrogatory he says — I was bom in England. I now 
live where I was born, in Ramsgate, Kent. I am a subject of Great 
Britain, and owe allegiance to that crown. I am married, and my family 
live in Kent. 

2. To the second interrogatory he says — I was present at the capture 
of the " Peterhoff." 

3. To the third interrogatory he says — The seizure was made on the 
25th day of February last, off the harbor of St. Thomas, and we were 
carried first to Key West, and from thence to this port, stopping at Port 
Royal. I have no commission authorizing me to make prizes. I don't 
know why we were seized. 

4. To the fourth interrogatory he says — I sailed under British colors, 
and had no other national colors on board. 

5. To the fifth interrogatory he says — No resistance was made to the 
capture. No guns were fired. The capture was made by the United 
States steamer " Vanderbilt." There were three other men-of-war in 
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sight belonging to the United States Navy. They were at anchor, and 
not engaged in the capture. Their names were the " Wachusett," the 
" Oneida," and a sailing ship, her name I do not remember. My vessel is 
a merchantman. She is owned by J. Spence, Esq., of London. I do not 
know the force of the " Vanderbilt." 

6. To the sixth interrogatory he says — The " Vanderbilt " was com- 
missioned by the United States government. She made the capture. 

7. To the seventh interrogatory he says — The vessel captured is called 
the ** Peterhoff." I was her commander. I was appointed to the com- 
mand by Mr^ Joseph Spence above-named, the owner in London. I have 
known the " Peterhoff" since about the 10th of December last. She 
was delivered to me by Mr. Spence in London. 

8. To the eighth interrogatory he says — The registered tonnage is 
669 tons English measurement. Her company, officers and crew, all told, 
was thirty persons, chiefly English, all on board at the time of the cap- 
ture. They all came on board at London or in Plymouth, I shipped 
them through a shippiug master. 

9. To the ninth interrogatory he says — I belonged to the vessel and 
was her captain. I had a small speculation of my own on board, a few 
stores and other property, as captains usually have. I had no interest in 
the vessel. I had no other interest in the cargo, and my property paid 
DO freight and had nothing to do with the ship's cargo. None of the 
ship's company had any interest in the vessel or cargo. The value of 
my property on board is about one thousand pounds at what it cost in 
London and St. Thomas. 

10. To the tenth interrogatory he says — I have kno^n the vessel since 
about the 10th of December last. I first saw her in London about that 
time. She had one gun, a one-pounder, and no more. There were 
thirty-seven persons on board, including seven passengers. The vessel is 
English built. I never knew her by any other name than the 
" Peterhoff." 

11. To the eleventh interrogatory he says — The vessel was bound to 
the port of Matamoras. The voyage began at London and was to have 
ended in England, at Liverpool or London. She carries a general cargo 
of merchandise. She has now the same cargo as she had when she left 
London. It was put on board in December last ; a part of it in January. 
She had no goods which I consider contraband of war. 

12. To the twelfth interrogatory he says — She had the ordinary ship's 
papers only. She sailed from London, touched at Plymouth and Fal- 
mouth in stress of weather ; at St. Thomas for coal, near which port she 
was captured. Her previous voyage^ so far as I know, was from England 
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to Nassau and back to Liverpool. I do not know what her cargo was on 
that voyage. She must have had some cotton. Her last clearing port 
was London. Her papers were in the custom house at Falmouth, where 
we lay for some time in a gale of wind. I cleared from London, I think, 
on the 6th or 7th of January, and I left Falmouth on the 27th. of Janu- 
ary last. 

13. To the thirteenth interrogatory he says — Her present cargo is as- 
sorted, and consists of general merchandise, which was put on board in 
London in December and January last. I know the cargo consists of 
some kegs of nails, a little iron, cases and bales which I suppose are dry 
goods ; some large bellows, a few anvils. I cannot specify any further. 

14. To the fourteenth interrogatory he* says — The vessel is owned by 
Joseph Spence, of London. The cargo is owned by merchants in Lon" 
don, represented by three passengers who were on board. I represent 
the owners' share of the cargo, i, e» the share of Spence and Company ; 
they have a share of not above one-eighth, I suppose. I know by the 
bills of lading who the owners are. I think it is all represented by my 
three passengers and myself, except a few parcels or cases on board. 
which are, by a bill of lading, endorsed to Burchard & Co.'s successors 
of Matamoras. They are all English owners, except the last named. 
I do not know' what countrymen they are. The English owners, I think, 
all reside in London, and I suppose are English subjects. 

15. To the fifteenth interrogatory he says — There was a bill of sale of 
the vessel to J. Spence in London, which I saw the day I took command 
of her. I do not know who sold her. I took a new register of her on or 
about the 10th or 12th of December last. This sale was made in Lon- 
don, on or about that date. I do not know who was present or witnessed 
the sale. I do not know of any engagement beyond what appears on the 
bill of sale. I think the sale was made by Mr. Pearson, or Parsons. I 
last saw this bill of sale in London. I suppose it is in the custom house 
in London, as the ship has a new register. 

16. To the sixteenth interrogatory he says — The cargo found on board 
was put on board in London, in December and January last. The names 
of the laders and owners of the cargo I think are all named in the bills of 
lading which were found on board. I do not remember all their names. 
Spence & Co. owned a part ; Wilson & Bowles, Ford & Curtis, and 
Read Louch. I do not recollect any other names. These are the ones 
who are interested with Spence & Co. They are all English, and all re- 
side in London. So far as I know, all the cargo is for the real account, 
risk, and benefit of those who appear by the bills of lading to be the 
owners. I cannot specify the qualities and quantities. 
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17. To the seventeenth interrogatory he says — I think there are five 
and twenty or thirty bills of lading — none were false or colorable, and 
none were different from those found on board at the time of capture, to 
my knowledge. 

18. To the eighteenth interrogatory he says — I have no other papers, 
and had none relating to the vessel and cargo, except what I delivered up 
at the time of capture. 

19. To the nineteenth interrogatory he says — I do not remember the 
latitude or longitude of the capture. The capture was made off the 
mouth of the harbor of St. Thomas, on the 25th day of February last. 
There was a charter party, or copy, on board, with the papers at the time 
of capture, signed by Spence, Bennett, and Wake. 

20. To the twentieth interrogatory he says — You have all the papers 
which were on board at her last clearing port. None connected with the 
voyage, the ship, or cargo were destroyed. I tore up some letters from 
my wife and father at the time on capture. None other were destroyed 
to my knowledge by any person. None were concealed or in any way 
disposed of to my knowledge. 

21. To the twenty-first interrogatory he says — I knew about the war in 
Amierica, and I knew of the blockade of the principal ports of Charleston, 
the Mississippi, &c. I knew this before I left England. 

22. To the twenty-second interrogatory he says — I knew the above 
ports were under an order of blockade by the government of the United 
States. I was spoken and boarded by the United States ship " Alabama'' 
on this voyage, my papers were examined, but my papers were not endorsed. 
I was allowed to proceed. I was spoken by the " Alabama" about two miles 
from St. John's Island, and seven from the harbor of St. Thomas, on the 
20th day of February last. 

23. To the twenty-third interrogatory he says — I have answered this 
question in my last answer. 

24. To the twenty -fourth interrogatory he says — I do not know of any 
attempt by this vessel to run the blockade at any time. 

25. To the twenty-fifth interrogatory he says — I have sustained con- 
siderable loss by the seizure. In case my property should not be restored 
I shall sustain a considerable loss. I have no means of computing my 
loss in the present condition of affairs. I have received no indemnity or 
satisfaction in any way from any one. 

27. To the twenty-seventh interrogatory he says — The vessel is insured 
and I believe the cargo is. I know no particulars. 

28. To the twenty-eighth interrogatory he says — If I had arrived at my 
destined port, the property would have become the property of the con- 
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signees, i. e, for the time being ; the property was represented by the pas- 
sengers who were on board 

29. To the twenty-ninth interrogatory he says — The property was the 
produce or growth of England, except a small quantity of tea which was 
on board. 

30. To the thirtieth interrogatory he says — The cargo wa« put on board 
from the Victoria Docks, by the Victoria Dock Company, in London. 

31. To the thirty-first interrogatory he says — I know of no paper of any 
kind relating to the vessel and cargo in any country except those delivered 
to the captors. 

32. To the thirty -second interrogatory he says — No papers were deli^^ 
ered out of the vessel in any way whatever to my knowledge. 

33. To the thirty-third interrogatory he says — Bulk was not broket^ 
after I left London until after the capture. 

34. To the thirty-fourth interrogatory he says — There were eight pas^ 
sengers on board when I left London or Plymouth. Their names wer^ 
as follows ; Samuel (or S) Redgate, Robert Bowden, G. Wellesley Al- 
mond, Mr. Mohl, Mr. Edwards, Mr. Heyck, Mr. Ellsworth ; the last four 
left me while I was at Key West, having no interest in the cargo, one 
other left at Falmouth, he having joined the ship at. Plymouth ; the three 
first named are in charge of a large portion of the cargo, and are now 
here ; they had no commission of any kind ; they were taken on board in 
London or Plymouth, and were destined to Matamoras ; one of them, Mr. 
Almond, may be an owner, or part owner, I do not know certainly. 1 do 
not know that the others are interested, except as agents ; none of the 
eight passengers were citizens of the United States to my knowledge; 
probably Mr. Edwards may have been; no persons were secreted on 
board. 

35. To the thirty-fifth interrogatory he says — All the papers found on 
board are true and fair to the' best of my knowledge and belief; none are 
false or colorable to my knowledge. There were no other papers of any 
kind, except as already stated. I have signed no papers concerning the 
vespel or cargo since her capture. 

36. To the thirty-sixth interrogatory he says — I was steering, when cap- 
tured, towards Matamoras ; my course was not altered upon the appearance 
of the capturing vessel ; her course was not at all times directed to her port 
of destination as shown on her papers ; her course was not altered at any 
time to any port or place, except where and to such ports as I have already 
stated. 

37. To the thirty-seventh interrogatory he says — The vessel has been 
sold, as I have already stated, to Mr. Spenoe. I know of no other sale, 
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I do not know what was paid for her. I don^t know that she wan paid 
for at all, except from the fact that Mr. Spence has the register, and had 
possession of the vessel, which comd not have been obtained without pay- 
ment. I believe the sale was truly made, and not for the purpose of 
covering or concealing the property ; and if she is restored, she will be- 
long to Mr. Spence. 

38. To the thirty -eighth interrogatory he says — There were no mounted 
guns on board. There were no arms or parts of arms ; no warlike instru- 
ments of any kind, and no cargo of any kind, to my knowledge, except 
such as I have described to the best of my knowledge, and the private 
arms of the officers and pa.<»enger8, which were taken and kept by the 
captors. 

39. To the thirty-ninth interrogatory he says — I have already stated 
all I know and believe relative to the true character and destination of 
this vessel and esLT*io. 

40. To the fortieth interrogatory he says — She never sailed under the 
convoy of any ship or ships of war to my knowledge. 

41. To the forty-first interrogatory he says — She never attempted to 
enter any port under blockade, to my knowledge. 

42. To the forty-second interrogatory he says — She never carried a li- 
cense as privateer, or letters of marque, to my knowledge. 

43. To the forty-third interrogatory he says — She never sailed or acted 
in company or concert with any armed vessel or vessels, to my knowledge. 

STEPHEN JARMAN. 

Subscribed and sworn to before me, ) 
this 1st day of April, 1^63 ] 

Hexrt H. Elliott, 

U. S. Prize Ccmmisnaner. 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Hbnry Bound (first officer), a witness produced, sworn and 
examined tn preparatorio^ on the first day of April, in the year 
eighteen hundred and sixty-three, at the office of the U. S. Priie 
Commissioners for the Southern District of New York, at No. 39 
Chamber Street, New York, on the standing interrogatories estab- 
lished by the District Court of the United States for the Southern 
District of New York, the said witness having been produced for the 
purpose of such examination by E. D. Smith, U. S. District Attomeyj 
in behalf of the captors of a certain ship or vessel called the 
" Peterhoff." 

1. To the first interrogatory he says — I was bom in Dorchester, 
England. I now reside in London, where I have lived partly the last 
thirteen or fourteen years. I am a subject of Great Britain, and am not 
married. 

2. To the second interrogatory he says — I was on board the " Peter- 
hoff" at the time of her capture. 

3. To the third interrogatory he says — The vessel was captured off St. 
Thomas, W. I., and first taken to Key West, U. S. The **Peterhoff" 
had no conmiission or authority to make prizes. I do not know for what 
reason she was captured. 

4. To the fourth interrogatory he says — The " Peterhoff " sailed under 
British colors, and had no other national colors on board. 

5. To the fifth interrogatory he says — No resistance was made at the 
time of the capture, and no guns were fired. The capturing vessel was 
the U. S. N. steamer " Vanderbilt," and there were in sight at the time 
three other U. S. Navy vessels laying in the harbor of St. Thomas, one of 
which was the " Wachusetts." I do not recollect the name of the others. 
The "Peterhoff" was a merchant steamer. The "Vanderbilt" is a 
U. S. war steamer. 

6. To the sixth interrogatory he says — The capturing vessel, being a 
war vessel, had authority to make prizes. The vessel seized has not been 
condemned. 

7. To the seventh interrogatory he says — The captured vessel was 
called the *' PeterhoGf," and was commanded by Captain Stephen Jarman. 
I suppose the owner of the vessel appointed him. I have known the 
vessel since about the 22d December, 1862, and the captain about the 



same time. He took possession of the ship in London. I do not know 
when or who delivered her over to him. I think the captain and his 
family live at Ramsgate, England. I do not know for how long a period. 
He is a suhject of Great Britain, and I think was born there. 

8. To the eighth interrogatory he says — The " Peterhoff " is about 
six hundred and seventy five tons burthen, new measurement. There 
were thirty of the ship's company belonging to her and on hand at the 
time of her capture. They are mostly English. Three of the men came 
on board at Plymouth, England, and the balance in London before sailing. 
They were hired by the captain in London, except the three whom I ship- 
ped at Plymouth, all some time in January, 1863. 

9. To the ninth interrogatory he saye^— I belonged to the vessel as first 
officer at the time of her capture. I had no interest in any way in the 
vessel or cargo. I believe some of the passengers owned or were inter- 
ested partly in the cargo, but I do not know to what extent. 

10. To the tenth interrogatory he says — I have known the vessel only 
since December, 1862, and first saw her then. When I joined her she 
carried one small signal gun, and no other. There were thirty men on 
board of her before her capture. I think the vessel was built at Hull, 
and I never heard that she was called by any other name than the 
"Peterhoff." 

11. To the eleventh interrogatory he says — The vessel, when captured, 
was bound to Matamoras. The voyage began in London, and was to have 
ended in England. The cargo consisted of assorted goods, partly of 
nails, iron, dry goods, tin and general cases of merchandise, at the time of 
sailing, and was the same when seized. The cargo was put on board 
during the months of December, 1862, and January, 1863. I know of no 
contraband goods on board. 

12. To the twelfth interrogatory he says — The vessel had no passports 
or sea briefs on board. The vessel put in at Falmouth, England, in bad 
weather, and sailed thence to St. Thomas, W. I. I do not know of any 
previous voyage of the ship, or the nature of her cargoes. 

13. To the thirteenth interrogatory he says — The vessel carried a cargo 
of general merchandise, which was on board at the time she was taken. 
It was put on board in December, 1862, and January, 1863. I do not 
bow the particular quantities and qualities. 

14. To the fourteenth interrogatory he says — The vessel belonged to 
Pile, Spence & Co. I do not know the owners of the cargo. I believe 
a portion of it belonged to Mr. Spence. They live in England with their 
families, and are subjects of Great Britain. 

15. To the fifteenth interrogatory he says — I know of no sale, or bill 
of sale, of the vessel. 
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16. To the sixteenth interrogatory he says — The cargo fonnd on board 
the vessel when captured was all put on board in London, in December, 
1862, and January, 1863. I do not know the names of the consignees of 
the cargo, or of the laders or owners, or to whom it would belong if re- 
stored and unladen at the destined port. 

17. To the seventeenth interrogatory he says — I cannot tell exactly how 
many bills lading were signed for the cargo. I know of no false ones. 

18. To the eighteenth interrogatory he says — I am not aware of any 
bills lading on board to prove any ownership of the cargo, in myself or any 
other persons who were on board or elsewhere. 

19. To tlie nineteenth interrogatory he says — I cannot recollect the 
latitude and longitude of the vessel when captured. It was on Wedi^ps- 
day, the 25th February, 1863, about three miles from St. Thomas, W. I. 
I think there was a charter party signed, but do not know positively. 

20 To the twentieth interrogatory he says — The ship had her usual 
papers, clearance, register, &c., all of which were on board when captured, 
and none were destroyed or concealed in any way. 

21. To the twenty -first interrogatory he says — I knew of the blockade 
of the Southern ports, and of the war of the United States. 

22. To the twenty-second interrogatory he says — The vessel waa not 
near a port under blockade when taken. 

23. To the twenty-third interrogatory he says — The vessel was boarded 
by the U. S. gun-boat " Alabama" previous to the capture, and the papers 
all looked over by her officers. I think he did not endorse them. 

24. To the twenty-fourth interrogatory he says — I never heard that 
the vessel attempted to run into a blockaded port. 

25. To the twenty-fifth interrogatory he says — The vessel has never 
been seized before as prize. 

26. To the twenty-sixth interrogatory he says — I have sustained no loss 
by the capture, except in case my instruments and books are taken. 

27. To the twenty- seventh interrogatory he says — The vessel was in- 
sured, partly in London and Paris. I know no particulars in regard to 
insurance. 

28. To the twenty-eighth interrogatory he says-"-I do not know to 
whom the cargo would belong if landed at its destination. 

29. To the twenty-ninth interrogatory he says — I suppose the cargo 
was manufactured in England. 

30. To the thirtieth interrogatory he says — The cargo was partly put 
on board from the Victoria Docks, at London, and partly from lighters 
direct from the wharf. 

31. To the thirty first interrogatory he says — I know of no papers or 
documents of any description in relation to the vessel or cargo in any 
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other coontry than the United States, except those in possession of the 
captors. 

32. To the thirty-second interrogatory he says — No papers were at any 
time taken from the vessel previous to the capture. 

33. To the thirty-third interrogatory he says — Bulk was not broken 
at any time since put on board. 

34. To the thirty-fourth interrogatory he says — Messrs. Bowden, Al- 
mond, Redgate, Edwards, Heyck, Ellsworth, and Mohl,were passengers on 
the vessel at the capture. Redgate, Edwards, Heyck and Mohl are from 
Mexico, the others from England;, all are merchants; they came on board 
at London and Plymouth. Bowden, Redgate aad Almond were, I think, 
interested in the cargo, the others not, I believe. They were all going to 
Matamoras. No citizen of the United States was on board, nor any 
citizens of any States at war with the United States. 

35. To the thirty-fifth interrogatory he says — The papers found on 
board were all true and fair. The passengers on board had regular 
passports vis6d by the Mexican Consul. 

36. To the thirty-sixth interrogatory he says — The vessel was laying 
her course toward Matamoras when captured. 

37. To the thirty-seventh interrogatory he says — I know of no sale or 
transfer of the vessel at any time. 

38. To the thirty-eighth interrogatory he says — There was no ammu- 
nition or arms on board of any description, except the signal gun, and the 
pistols of the captain, and mate and passengers, with ammunition for 
them. There was a cotton press on board not put together. 

39. To the thirty-ninth interrogatory he says — I know or believe 
nothing in regard to the real purpose and object of the vessel and voy- 
^e, other than what I have stated. 

40. To the fortieth interrogatory he says — The vessel, never to my 
'knowledge, sailed under a convoy. 

41. To the forty -first interrogatory he says — I never knew the vessel 
attempting to enter a blockaded port. 

42. To the forty-second interrogatory he says — The vessel never had 
any authority to take prizes. 

43. To the forty-third interrogatory he says — The vessel never sailed 
m company with any armed vessel. 

H. BOUND. 

Subscribed and sworn to this 2d day 
of April, 1863, before me, 

Henry H. Elliott, 

U. S. Prize Commissioner, 

[Formal Verification.] 
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DISTRICT COURT OP THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OP NEW YORK. 

Deposition of Walter N. Harris, (second Mate,) a witness prodaced, 
sworn, and examined in preparatorto^ on the eleventh day of April, in 
the year eighteen hundred and sixty-three, at the oflBce of the U. 
S. Prize Commissioners, 39 Chamber Street, on the standing inter- 
rogatories established by the Dstrict Court of the United States, 
for the Southern District of New York ; the said witness having 
been produced for the purpose of such examination by E. D. Smith, 
U. S. District Attorney, in behalf of the captors of a certain ship 
or vessel called the " Peterhoff." 

1. To the first interrogatory he says — I was born in Dublin. I now 
live in Guilford Surrey, Englandf; my father and family have lived there 
since about last August. I am a subject of Great Britain, and owe 
allegiance to to that government. I am not married — my age is 26 
years. 

2. To the second interrogatory he says — I was present at the capture 
of the " Peterhoff." 

3. To the third interrogatory he says — The capture was made on the 
24th or 25th day of Pebruary last, off the Island of St. Thomas, some 
three or four miles from the shore, we had no commission to make prizes. 
I believe we were seized on suspicion. I don't know exactly why she 
was captured. 

4. To the fourth interrogatory he says — We sailed under English 
colors, and had no other. 

5. To the fifth interrogatory he says — No resistance was made, and no 
gun fired, we were taken by the U. S. ship of war, " Vanderbilt," no 
other man of war being in sight — our vessel is a merchantman — she was 
owned by Pike & Spence, of London, or some other place in England. 
The " Vanderbilt" carries 14 guns. 

6. To the sixth interrogatory he says — I don't know about the com- 
mission of the " Vanderbilt," — she is an American man of war. 

7. To the seventh interrogatory he says — Our vessel is called the 
** Peterhoff," — the Captain is Stephen Jarmau. I don't know who appoint- 
ed him. He was appointed in London, I believe. I have known the 
yjssel since December last, and the Captain the same time. I don't know 
when or where he took possession of her. He was in charge when I 
joined her. I don't know the residence of the captain, nor where he 
was born, I think he is an English subject. 
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8. To the eighth interrogatory he sajs — The " Peterhoff ' is registered 
669 tons English. Her company all told, I think, are 27 or 28 persons 
— all on board — they are mostly English or Irish. I think one is a 
German — all came on board in London or Plymouth at about the same 
time. The captain shipped most of them, I think, the chief mate 
shipped them in Plymouth. 

9. To the ninth interrogatory he says — I belonged to the company 
of the vessel, and was second mate. I had no interest in the yessel or 
cargo, and I don't know that any of her company had. 

10. To the tenth interrogatory he says — I have known the vessel since 
December last. I first saw her there in London — she carried only one 
small signal gun — she is an English built vessel. Her name, the " Peter- 
hoff." I don't know that she has ever been called by any other name. 

11. To the eleventh interrogatory he says — We were bound to Mat- 
amoras. The voyage began" in London, and was to have ended in any 
port in the United Kingdom — any final port of discharge. She carried 
from London a largely assorted cargo of merchandise in cases, bales and 
trunks, &c., &c., which was all on board when captured. The cargo was 
put on board in London, between the 15th day of December last, and 
the early part of January. I don't know what the cargo consisted of. 

12. To the twelfth interrogatory he says — I don't know anything 
about a passport or sea brief. After we left London we stopped at Ply- 
mouth, to take on passengers ; we then run back to Falmouth, through 
stress of weather ; thence to St. Thomas. I don't know anything about 
any previous voyage, or her cargoes. I don't know what day she cleared 
at London ; I don't remember the day we sailed from London. 

13. To the thirteenth interrogatory he says — Her cargo was a largely 
assorted general cargo — in cases, bales, trunks, &c. I don't know what 
was in them ; I know nothing about any previous cargo ; the present cargo 
was put on board in December, and January last. I don't know anything 
about the diflPerent species or quantities of cargo. 

14. To the fourteenth interrogatory he says — Pile & Spence, English 
merchants ; I don't know where their general business is done — they have 
an office in London. I think they own the vessel; I don't know the 
owners of the cargo, nor who they are, 

15. To the fifteenth interrogatory he says — I don't know anything 
about any sale of the vessel, or any bill of sale at any time. 

16. To the sixteenth interrogatory he says — The cargo found on board 
was put on board in December and January last. I cannot answer this 
question any further. 



66 

17. To the seventeenth interrogatory he says — I knew nothing about 
any bill of lading. 

18. To the eighteenth interrogatory he says — I have no papers in my 
possession, and I don't know anything about any papers relating to the 
vessel or cargo. 

19. To the nineteenth interrogatory he says — I don't remember the 
latitude or longitude at the capture. It was in sight of St. Thomas 
island. I know nothing about any charter party. 

20. To the twentieth interrogatory he says — I don't know what papers 
were on board the vessel when we left London. I 'threw overboard, by 
order of the captain, a square paper package, the contents of which I do 
not know, about the time of the capture, after the first boarding by the 
officers of the " Vanderbilt," and before' the prize crew took possession, I 
think ; but I cannot say precisely at what time. This paper package 
was handed me by the captain, or he told me to get it out of the cabin, 
which I did. While I had it in my possession, I handed it to Campbell 
or some other seaman, and told him to hold it while I was busy, and he 
did. He afterwards gave it back to me, and I threw it overboard. I 
told the seaman who held it that, in case a boat from the " Vanderbilt " 
came alongside, not to let it be seen. The captain told me not to let any 
one see it. The captain had given me this same paper parcel once be- 
fore, at the time the " Alabama " stopped us, before we were boarded by 
the " Alabama." He told me, at that time, to keep this parcel, and 
throw it overboard if he told me to, or that if he made a sign to me, then 
to throw it over. As I did not throw it overboard then, I gave it back 
to the captain. The " Alabama " was a United States war steamer of 
some kind, which boarded us before we went into St. Thomas — on the 
same day that we went into St. Thomas. I think this was four or five 
days before we were captured. 

21. To the twenty-first interrogatory he says — I knew all about the 
war with the Southern States, and about the blockade of the Southern 
ports. 

22. To the twenty-second interrogatory he says — I don't know that we 
received any warning of any kind, nor that the vessel's papers were en- 
dorsed. The papers of the vessel were probably examined by the " Ala- 
bama." We were boarded by her ; but if they were, I did not see it 
done. 

23. To the twenty-third interrogatory he says — I don't know that the 
register was examined at any time, by any officer of the United States. 

24. To the twenty-fourth interrogatory he says — I don't think the ves- 
sel ever ran the blockade. She was nearly a new vessel* The voyage 
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before she was under another owner, Mr. Pearson, of Hull. I have heard 
she went to Nassau on one voyage, but I know nothing about all this but 
what I have heard from others. 

25. To the twenty-fifth interrogatory he says — I don't know that she 
has ever been seized as a prize before now. 

26. To the twenty-sixth interrogatory he says — I have sustained no 
loss by the seizure of any great consequence ; a few articles of but little 
value. 

27. To the twenty-seventh interrogatory he says — I don't know any- 
thing about the insurance. 

28. To the twenty-eighth interrogatory he says — I don't know who 
the property would have belonged to, if we had arrived at our destined 
port. 

29. To t^e twenty-ninth interrogatory he says — I don't know what the 
cargo was, or where it grew, or was produced. 

30. To the thirtieth interrogatory he says — The cargo was put on 
board from the Victoria Docks in London. 

31. To the thirty-first interrogatory he says — I don't know anything 
about any documents or papers of any kind, relating to the vessel or 
cargo. 

32. To the thirty-second interrogatory he says — I don't know that any 
papers were delivered out of the vessel or carried away in any manner. 

33. To the thirty-third interrogatory he says — The cargo was not dis- 
turbed on the voyage. 

34. To the thirty-fourth interrogatory he says — There were six or seven 
passengers on board. I don't know their names, or rank, or occupation. 
I have heard their names called, but don't know anything about them. I 
don't know that any were citizens of the United States, or of the Confed- 
jerate States ; none were secreted. 

35. To the thirty-fifth interrogatory he says — I don't know anything 
about any of the papers of any kind. 

36. To the thirty-sixth interrogatory he says — We were steering to- 
wards our destined port, to the westward. The course was not altered 
on the appearance of the capturing vessel. 

37. To the thirty-seventh interrogatory he says — I know the vessel 
was sold by Pearson, of ^HuU, to Pile & Spence, but I only know this 
from hearsay. I know no particulars of the sale. 

38. To the thirty -eighth interrogatory he says — There were no mount- 
ed guns on board. I don't know that there were any guns, or warlike 
arms, or armament, or munitions of war of any kind among the cargo. I 
don't know of what the cargo consists. 
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39. To the thirty-ninth interrogatory he says — I have told all that t 
know, to the best of my knowledge and belief, regarding the vessel and 
cargo. 

40. To the fortieth interrogatory he says — She never sailed under the 
convoy of any ship of war, so far as I know. 

41. To the forty-first interrogatory he says — I don't know that she 
ever attempted to enter any port under blockade. 

42. To the forty-second interrogatory he says — She never carried a li- 
cense as privateer, or letter of marque, so far as I know. 

43. To the forty- third interrogatory he says — She never sailed or acted 
in company or concert with any armed vessel, so far as I know. 

WALTER N. HARRIS. 

Subscribed and sworn to this > 
11th day of April, 1863. ] 

Henry H. Elliott, 

U. S. Prize Commissioner. 



DISTRICT COURT OP THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Christopher Henry Tregidgo, (third officer), a witness pro- 
duced, sworn and examined in preparatories on the eleventh d&y of 
April, in the year eighteen hundred and sixty- three, at the office of the 
U. S. Prize Commissioners, 39 Chambers Street, on the standing in- 
terrogatories established by the District Court of the United States* 
for the Southern District of New York ; the said witness having 
been produced for the purpose of such examination by E. Delafield 
Smith, U. S. District Attorney, in behalf of the captors of a certain 
ship or vessel called the " Peterhoff." 

1. To the first interrogatory he says — I was born in Falmouth, Eng- 
land, and now and always have lived there. I am a subject of Great 
Britain. I am not married. 

.2. To the second interrogatory he says — I was on board the " Peter- 
hoff" when she was captured. 

3. To the third interrogatory he says — The capture was made about 
four miles off St. Thomas, W. I. The " Peterhoff" had no commission 
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to make prizes. The vessel was taken on suspicion of the intention to run 
the blockade. 

4. To the fourth interrogatory he says — She sailed under English co- 
lors, there were none other on board. 

5. To the fifth interrogatory he says — No resistance was made, no guns 
were fired. The capture was made by the U. S. steamer " Vanderbilt.'* 
There were no other ships in sight The "Peterhoff" is a merchant 
steamer. The ** Vanderbilt" a U. S. war vessel of fourteen guns. 

6. To the sixth interrogatory he says — The '* Vanderbilt," being a 
man-of-war, I presume had authority to make the capture. The " Pe- 
terhoff" has not been condemned. 

7 To the" seventh interrogatory he says — The name of the vessel cap- 
tured is the ** Peterhoff." Her captain's name is Stephen Jarman. He 
was appointed to the command by the owners, Messrs. Pile & Spence, 
in London. I have known the ** Peterhoff" since the 18th of October, 
1862, when I first saw her coming into Liverpool, on her last voyage 
from Nassau. I have known the captain four months. He took posses- 
sion of the ship in London, about the middle of December. He lives in 
London, with his wife and family. I don't know how long he has lived 
there or where he was born. He is a subject of Great Britain. 

8. To the eighth interrogatory he says — The " Peterhoff" is 669 tons 
register. The vessel's company was composed of twenty -nine men ; all 
were on board at the capture. They are all English ; came on board 
partly in Liverpool and partly in London in November, 1862, and Janu- 
ary, 1863. They were hired by Captain French, in Liverpool, and Cap- 
tain Jarman, in London. 

9. To the ninth interrogatory he says — I belonged to the " Peterhoff" 
as third officer at the time of the capture. I had no interest in the vessel 
or cargo, nor had any of the officers or crew. 

10. To the tenth interrogatory he says — I have known the "Peterhoff" 
since the 18th October, 1862, and first saw her in Liverpool then. She 
carried a signal gun only. Her crew were all on board when the capture 
was made. She was built in Hull, England, and has always been called 
the "Peterhoff." 

11. To the eleventh interrogatory he says — She was bound to Mata- 
moras. The voyage began at London, and was to have ended at any port 
of the United Kingdom. She carried a general assorted cargo. She . 
took in about ninety or one hundred cases spirits at St. Thomas. Her 
cargo was put on board in December, 1862. There were some contra- 
band goods on board, such as boots and shoes, and army clothing and 
medicines. 
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12. To the twelfth interrogatory he says — She had no passport or sea 
brief on board. The previous voyage was to Nassau. I don't know what 
cargo she took out. She brought back cotton. I don't know where she 
delivered the cargo she carried out. The port of Plymouth was the last 
port of clearance. She left there about the 18th of January, 1863. 

13. To the thirteenth interrogatory he says — The cargo of the "Pe- 
terhoff" consisted of medicines, tin plates, (about five hundred boxes,) 
blacksmith's bellows and anvils, cotton presses, boots and shoes, bar iron, 
army clothing, kegs of nails, spades and shovels, carpenter's tools, spirits, 
some heavy casks, iron work, and bales and cases, and was the same when 
the ship was captured. It was put on board in December, 1862. 

14. To the fourteenth interrogatory he says — The owners of the " Pe- 
terhofF" are Messrs. Pile, Spence & Co. They also owned a part of the 
cargo. I was on board the ship when they took possession of her. They 
are subjects of Great Britain, and live in West Hartlepool. 

16. To the fifteenth interrogatory he says — I saw no bill of sale. The 
vessel was bought by the present owners at a mortgagee's sale. 

16. To the sixteenth interrogatory he says — The cargo was put on 
board in Liverpool and London in December, 1862, except the cases of 
liquor received at St. Thomas. The consignees of the cargo were Bur- 
chard & Co., Matamoras. They are Mexicans. I don't know that they 
have always resided there. I don't know for whose account the goods 
were to be delivered. The medicines were for Burchard & Co. 

17. To the seventeenth interrogatory he says — I can't say how many 
bills of lading were signed. None were false to my knowledge. 

18. To the eighteenth interrogatory he says — I don't know of any pa- 
pers on board indicating the ownership of the vessel or cargo. 

19. To the nineteenth interrogator^^ he says — I don't know the latitude 
and longitude the vessel was captured in ; it was about four miles to the 
Southward of St. Thomas. I heard that there was a charter party, but 
do not;know any thing about it. 

20. To the twentieth interrogatory he says — I don't know what papers 
were on board the steamer when she sailed, except the English mail for 
Matamoras. When we were first boarded by the " Alabama," going into 
St. Thomas, the captain sent for the second officer and gave him a packet, 
with instructions to keep in the fore part of the ship, and if the captain 
made him a sign, he was to throw the packet overboard ; and if the board- 
ing officer was between the captain and second officer, so that a sign could 
not be made, he was to use his own discretion. On the boarding officer 
returning to the "Alabama," the packet was taken aft to the captain. 
On being first boarded from the "Vanderbilt," exactly the same pro- 
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ceedings were carried out, and the packet was again returned to the cap- 
tain; on the captain perceiving the oflicer again coming from the "Van- 
derbilt," he gave me the packet, and told me to keep out of the way with 
it ; he then said, " never mind, fetch the second ofl&cer," and the packet 
was again given to him, the second ofl&oer, Mr. Harris. On the cap- 
tain's observing a prize crew coming from the " Vanderbilt," he called 
the second officer aft, and after sending for Mr. Mohl, one of the passen- 
gers, to witness the necessity of throwing the packet overboard, he then 
ordered the second officer to throw it overboard from a part of the ship where 
it would not be observed from the '* Vanderbilt," which he did; while the 
packet was in the fore part of the vessel a man named Campbell had it, 
concealing it. I don't know what the packet contained. I heard the 
captain speak of it as containing dispatches — he called it dispatches. 
There were some written papers sent to the stoker to be burned. They 
were burned by George Duffy, fireman. The packet was sewed up in can- 
vass, and weighted with lead so that it would sink. Mr. Mohl appeared 
very much depressed at the necessity of throwing over the packet. 

21. To the twenty-first interrogatory he says — The vessel was not 
captured near any port of the United States. 

22. To the twenty-second interrogatory he says — I knew of the block- 
ade of the Southern ports of the United States. The " PeterhofF" was 
not at any time near any of them. 

23. To the twenty-third interrogatory he says — The register and ship 
papers I suppose were shown to the boarding officer from the U. S. 
steamer "Alabama." I do not know what he did with them. 

24. To the twenty-fourth interrogatory he says — I never heard of the 
" Peterhoff" having attempted to nm the blockade. 

25. To the twenty-fifth interrogatory he says — I don't know that the 
" Peterhoff" has ever before been seized. 

26. To the twenty-sixth interrogatory he says — I have lost nothing by 
the capture except some of my clothing. 

27. To the twenty-seventh interrogatory he says — I don't know whether 
the vessel or cargo are insured, 

28. To the twenty-eighth interrogatory he says — I heard Mr. Heyck, 
one of the passengers, say that the cargo was to go across the river from 
Matamoras into Texas. I am very confident of this. 

29. To the twenty-ninth interrogatory he says — The cargo was of 
English manufacture. 

30. To the thirtieth interrogatory he says — The cargo was put on 
board from the wharf. 
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3i. To the thirty-first interrogatory he says — I know of no papers 
relative to the vessel or cargo except those found on board. 

32. To the thirty-second interrogatory he says — No papers were at any 
time delivered out of the vessel to my knowledge. 

33. To the thirty-third interrogatory he says — Bulk was not broken 
during the voyage. , 

34. To the thirty-fourth interrogatory he says — There were seven pas- 
sengers on board. Their names were Bowden, Almond, Ellsworth, Heyck, 
Mohl, Edwards, Eedgate. I don't know their rank or occupation. Mohl 
and Redgate told me they were residents of Texas. Heyck also belongs 
to Texas. He told me so. They all came on b6ard in England. There 
was a Mr. Besbie, who came on board in Plymouth and left the ship at 
Falmouth. I think he was an army officer, as he had his sword with him. 
I think he was an American. The passengers were going to Matamoras. 
Edwards told me he must be back into the Southern States by the 1st of 
March. I believe the passengers were all interested in the cargo except 
Mr. Bowden. I think he was the supercargo. None were concealed. I 
heard that four of the passengers ran away from the ship at Key West, 
and went to Havana. I know of no citizens of the United States on 
board except those I have stated as from Texas. 

36. To the thirty-fifth interrogatory he says — I know of no false papers 
on board. I do not know of any passport. 

36. To the thirty-sixth interrogatory he says — The vessel was steering 
to clear the land when captured. She did not alter her course. 

37. To the thirty -seventh interrogatory he says — I know of no transfer 
of the vessel except the one above mentioned. 

38. To the thirty-eighth interrogatory he says — There were no guns 
mounted on board, and no cargo, that I know of, except what I have 
mentioned. The signal gun was below, and not moimted, 

39. To the thirty-ninth interrogatory he says — I know nothing further 
than I have stated concerning the destination of the vessel or cargo. 

40. To the fortieth interrogatory he says — The " Peterhoff " has not 
sailed under a convoy. 

41. To the forty-first interrogatory he says — I never heard of the 
" Peterhoff " attempting to enter a blockaded port. 

42. To the forty-second interrogatory he says — I think she never sailed 
as a privateer. 

43. To the forty- third interrogatory he says — I think she never sailed 
in company with an armed, vessel. 

The witness adds to his reply to the twentieth interrogatory as follows — 
I have been a midshipman in the British navy, and am accustomed to 
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seeing the form in which dispatches are made up. The packet thrown 
overboard was put up in the same manner. There was no mark upon it ; 
the ends were loaded with a heavy weight of lead at each end. The first 
time that I ever saw it, or knew it was on board the ship, was when the 
*' Alabama" boarded us. I then saw it, and saw at once that it was a 
package of dispatches. This addition to my reply to the twentieth inter- 
rogatory was made at my request. I was born in the year 1843, and am 
nearly twenty years of age. On reading this testimony, the various alter- 
ations and corrections were made by me, or at my request. 

(Signed), CHRISTOPHER HENRY TREGIDGO. 

Subscribed and sworn to this 1 Itli / 
day of April, 1863. S 

Henry H. Elliott, 

17, S, Prize Commissioner, 

[Formal Verification.] 



BISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

I^eposition of John Murphy, (chief engineer,) a witness produced, sworn, 
and examined in prepa/ratorio^ on the 13th day of April, in the 
year eighteen hundred and sixty- three, at the ofl&ce of the U. S, 
Prize Commissioners, 39 Chambers Street, New York, on the stand- 
ing interrogatories established by the District Court of the United 
States, for the Southern District of New York ; the said witness 
having been produced for the purpose, on such examination, by E. 
Delafield Smith, U. S. District Attorney, in behalf of the captors of 
a certain ship or vessel called the " Peterhoff." 

1. To the first interrogatory he says — I was bom in Cork, Ireland. I 
now live in West Hartlepool, England, where I have lived about two 
years. I am a subject of Great Britain. I am married, and my family 
reside in West Hartlepool, England. 

2. To the second interrogatory he says — I was on board the " Peter- 
hoff" at the time of the capture. 
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3. To the third interrogatory he says — The capture was made off St. 
Thomas. The " Peterhoff " was not authorized to make prizes. She 
was taken on suspicion of running the blockade. ^ 

4. To the fourth interrogatory he says — She sailed under English col- 
ors. There were not, to my knowledge, any others on board. 

6. To the fifth interrogatory he says — No resistance was made, and no 
guns fired. The U. S. steamer " Vanderbilt " made the capture. I 
saw no other ships in sight. The vessel captured was a merchantman. 

6. To the sixth interrogatory he says — I suppose the ** Vanderbilt " 
had authority to make the capture. The "Peterhoff" has not been con- 
demned. 

7. To the seventh interrogatory he says — The vessel captured was the 
" Peterhoff." Her captain''s name, Jarman. I suppose Pile & Spence 
gave him command at London. I have known the " Peterhoff" since 
December, 1862, and the captain about the same time. We took posses- 
sion of her in London. I don't know anything about him or his family. 

8. To the eighth interrogatory he says — I don't know the size of the 
" Peterhoff " exactly, or how many men she carried. 

9. To the ninth interrogatory he says — I belonged to the vessel, as 
chief engineer, when she was captured. I had no interest in the vessel 
or cargo. * 

10. To the tenth interrogatory he says — I have known the " Peterhoff*^ 
since December last, and first saw her then at Liverpool. She carried no 
guns. I don't know how many men were on board. She was built at 
Sunderland, and was always called the " Peterhoff." 

11. To the eleventh interrogatory he says — The "Peterhoff" was 
bound to Matamoras. The voyage commenced at London, and was to 
have ended at any port in the United Kingdom. I don't know what cargo 
she carried. There were some blacksmith's tools and nails. The cargo 
was put on board in London, about December last. I don't know that 
there were any contraband goods on board. 

12. To the twelfth interrogatory he says — I know of no passport or 
sea brief on board. I don't know what her last voyage or cargo were. 
The " Peterhoff" cleared, in the first part of January, from London, and 
stopped at Plymouth and Falmouth, on her way to St. Thomas. 

13. To the thirteenth interrogatory he says — I don't know what the 
cargo of the " Peterhoff" consisted of. 

14. To the fourteenth interrogatory he says — I don't know who were 
the owners of the cargo. Pile & Spence owned the ship. 

15. To the fifteenth interrogatory he says — I know of no bill of sale. 
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16. To the sixteentli interrogatory he says — The cargo of the " Peter- 
hoff " was put on board in London in December last. I don't know who 
were the owners. 

17. To the seventeenth interrogatory he says — I know nothing about 
any bills of lading on board. 

18. To the eighteenth interrogatory he says — I know nothing of any 
papers showing the ownership of the vessel or cargo. 

19. To the nineteenth interrogatory he says — I don't know the lati- 
tude and longitude of the vessel when captured. It was not near any 
port of the United States. I don't know of any charter party. 

20. To the twentieth interrogatory he says — I know nothing about itny 
papers. Nothing was thrown overboard, to my knowledge, nor was any- 
thing burned or destroyed in any way, to my knowledge. 

21. To the twenty-first interrogatory he says — I knew about the war 
between the North and South. I know nothing about the blockade. I 
have heard about the blockade, but have no knowledge in any way. 

22. To the twenty-second interrogatory he says — We were not near 
any port under blockade, to my knowledge. 

23. To the twenty-third interrogatory he says — I don't know anything 
about any examination of papers. 

24, 25, 26, 27, 28, 29. To the twenty-fourth, twenty-fifth, twenty-sixth, 
twenty-seventh, twenty-eighth, and twenty-ninth interrogatories he says — 
To each of these interrogatories I have no knowledge. 

30. To the thirtieth interrogatory he says — The cargo was taken on 
board from the Victoria Docks in London. 

31, 32, 33. To the thirty-first, thirty-second, and thirty- third interro- 
gatories he says — He has no knowledge. 

34. To the thirty-fourth interrogatory he says — There were six or seven 
passengers on board. I know nothing about them. 

35, 36, 37, 38, 39, 40, 41, 42. 43. To the thirty-fifth, thirty-sixth, 
thirty-seventh, thirty-eighth, thirty-ninth, fortieth, forty-first, forty- 
second, and forty-third interrogatories, the witness says that he has no 
knowledge except as he has already stated. 

JOHN MURPHY. 

Subscribed and sworn before me, 
this 30th day of April, 1863. 

Henry H. Elliott, 

U, S. Prize Commissioner. 

[Formal Verification.] 
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DTSTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of John Murphy, (first assistant engineer,) a witness produced, 
sworn and examined in preparatorto, on the fourth day of April, in 
the year eighteen hundred and sixty-three, at the office of the U. S, 
Prize Commissioners, 39 Chambers Street, New York, on the standing 
interrogatories established by the District Court of the United States, 
for the Southern District of New York ; the said witness having 
been produced for the purpose of such examination, by E. Delafield 
Smith, U. S. District Attorney, in behalf of the captors of a cer- 
tain ship or vessel called the " PeterhofF." 

1. To the first interrogatory he says — I was bom in Dublin; I now 
live in Liverpool, England, where I have lived two or three years, I am a 
subject of Great Britain; am not married. * 

,;, '*!'. f^i- ? 2. To the second interrogatory he says — I was on board the " Peter- 
^ ' *^ft6ff" at the time of the capture. 

' 3. To the third interrogatory he says — The vessel was seized about seven 
miles outside the harbor of St. Thomas, W. I. The " Peterhoff" was not 
authorized to make prizes. I don't know the reason of her seizure, except 
the pretence that she was going to run the blockade. 

4. To the fourth interrogatory he says — She sailed under British 
colors, and had no other on board, to my knowledge. 

5. To the fifth infterrogatory he says — No resistance was made to the 
capture, and being in the engine-rooms, I heard no guns fired. I did not 
notice any other ships in sight at the time. The " PeterhoflP' was a mer- 
chant vessel ; the capturing vessel was the United States gunboat " Van- 
derbilt." 

6. To the sixth interrogatory he says — I suppose the " Vanderbilt"had 
the authority to make captures. The " PeterhoflP' has not been con- 
demned, that T am aware of. 

7. To the seventh interrogatory he says — The vessel captured was the 
" Peterhoff," commanded by Captain Jarman ; he was appointed, I sup- 
pose, by the owners of the ship ; I have known the vessel since November 
25th, 1862, and the captain since about the 28th December, 1862. He 
took possession in London about that same time by authority of the 
owners ; I do not know where he lives, but think he is married ; I don't 
know where he was born, but think he is a subject of Great Britaiii. 
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8. To the eighth interrogatory he says — I think the vessel is albout 
six hundred and sixty-nine tons burthen. I do not know how many men 
composed the ship's company ; they were all British subjects. I do not 
know when all came on board ; the sailors came about 3d January, 
1863, at London. They were hired by the captain. The chief engi- 
neer hired the firemen. 

9. To the ninth interrogatory he says — I belonged to the ship as first 
assistant engineer at the time she was captured ; I had no interest in 
the vessel or cargo, and am not sure that any of the ship's company had. 

10. To the tenth interrogatory he says — I first saw the vessel in 
Liverpool, 28th November, 1862. She carried only one unmounted 
signal gun. No change occurred in the number of men on board up to 
the time of capture. The ship is English built. She has always been 
called the " Peterhoff." 

11. To the eleventh interrogatory he says — The vessel was bound to 
Matamoras. The voyage commenced at London, and was to have ended 
at any port in England. Her cargo was general merchandise, and was 
taken on board in December, 1862 ; I know of no goods contraband of 
war on board. 

12. To the twelfth interrogatory he says — I knew of no passports or 
sea brief on board. She sailed from London to Plymouth, Falmouth, 
and St. Thomas, W. I., before she was taken. She did not deliver any 
cargo at any port. I suppose shc'last cleared from London about the 8th 
of January last. 

13. To the thirteenth interrogatory he says — The vessel's cargo was 
assorted merchandise, and the same when captured as when laded. It 
was put on board about the month of December, 1862. I do not know 
the different articles composing it. I don't know any particulars about 
the cargo. 

14. To the fourteenth interrogatory he says — The vessel was owned 
by PiU & Spenco, of West Hartlepool, County Durham, England. . I 
suppose they are Englishmen, but know nothing further about them. I 
do not know who owned the cargo. 

16. To the fifteenth interrogatory he says — I do not know of any bill 
of sale of the vessel, but think she was bought by her present owners 
quite recently. 

16. To the sixteenth interrogatory he says — The cargo was mostly 
put on board in London, at the time stated ; a small portion for ballast 
was taken at Liverpool. I know nothing about the laders, owners, or 
consignees of the cargo. 
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17. To the seventeenth interrogatory he says — I know nothing of 
any bills lading. 

18. To the eighteenth interrogatory he says — I know nothing any 
papers on board at the time of the capture, indicating who owned or 
was interested in the cargo. 

19. To the nineteenth interrogatory he says — I do not know the 
latitude or longitude in which the capture was made. It was just outside 
the harbor of St. Thomas, on the 25th day of February, 1863. I do 
not know of any charter party. 

20. To the twentieth interrogatory he says — I do not know what 
papers were on board the ship at the time she was captured, or of any 
having been destroyed or concealed. I was told by the second steward 
that there was some upset by one of the stokers, named George Duffy, 
and some were thrown overboard by the second mate ; the first steward 
knew of the fact. His name is Thomas Webber. 

21. To the twenty-tirst interrogatory he says — The vessel was not 
near any blockaded port at the time of her capture. 

22. To the twenty-second interrogatory he says — The vessel was not 
near any port under order of blockade by the U. S. government. 

23. To the twenty-third interrogatory he says — The vessel was boarded 
previous to entering St. Thomas, by the U. S. gunboat ** Alabama," 
and her papers were, I suppose, examined by officers of the " Alabama;" 
I do not know. 

24. To the twenty-fourth interrogatory he says — I never heard of any 
attempt having been made by the " Peterhoff" to run into a blockaded 
port. 

25. To the twenty-fifth interrogatory he says — I never knew of her 
having been seized as a prize before. 

26. To the twenty-sixth interrogatory he says — I have lost nothing by 
the capture. 

27. To the twenty-seventh interrogatory he says — I do not know that 
the vessel or cargo were insured. 

28. To the twenty-eighth interrogatory he says — I do not know to 
whom the cargo would have belonged if it had reached its destination, o'^ 
any thing about it. 

29. To the twenty-ninth interrogatory he says — There were on boar^ 
as part of the cargo, some anvils and smith's bellows, of probably En^ 
lish manufacture. I know no further particulars about cargo. 

30. To the thirtieth interrogatory he says — The cargo was taken pajc:^ 
from the wharf and part by lighters, and not transhipped from any oth^^ 
vessel ; and was put on board at Victoria Docks, London. 
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31. To the thirty -first interrogatory he says — I never heard of any pa- 
pers connected with the vessel or cargo, anywhere except on board the 
vessel. 

32. To the thirty-second interrogatory he says — I do not know of any 
papers being taken from the vessel previous to her capture. 

33. To the thirty-third interrogatory he says — Bulk was not broken 
during the voyage. 

34. To the thirty-fourth interrogatory he says — There were seven or 
eight passengers ; I do not recollect their names. I know nothing about 
them. They came on board at Plymouth, and were, I suppose, interested 
in the cargo. I know of no citizen of the United States on board, or of 
any State at war with the United States. 

35. To the thirty-fifth interrogatory he Fays — I know of no false papers 
of any description on board concerning the vessel, cargo or passengers, and 
of no passport of any passenger, and have never written or signed any pa- 
pers except the ship's articles. 

36. To the thirty-sixth interrogatory he says — The vessel was steering 
towards Matamoras when taken, and did not change her course. 

37. To the thirty-seventh interrogatory he says — I know nothing of any 
transfer or sale of the vessel except as above stated to Pile, Spence & Co., 
by, I believe, Mr. Pearson, of Hull. I believe the sale was truly made, 
but do not know the price paid, or the particulars of the sale. 

38. To the thirty -eighth interrogatory he says — There were no mount- 
ed girns on board, and no arms or ammunition of any kind that I am 
aware of. 

39. To the thirty-ninth interrogatory he says — I believe the vessel was 
boimd to Matamoras when captured. I suppose the passengers were part 
owners of the cargo, but have no idea what they meant to do with it. 

40. To the fortieth interrogatory he says — I never knew of the vessel 
sailing under convoy. 

41. To the forty-first interrogatory he says — I never heard of the vessel 
having attempted to enter a blockaded port. 

42. To the forty-second interrogatory he says — I never heard of the 
" PeterhofF" having sailed as a privateer, or letter of marque. 

43. To the forty- third interrogatory he says — I never heard of the 
" Peterhoff " sailing with any armed vessel or privateer. 

JOHN MURPHY. 

Subscribed and sworn to this 
4th day of April, 1863. 

Henry H. Elliott, 

XJ, S, Prize Commissioner, 

[Formal Verification.] 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of Thomas Webber (steward), a witness produced, sworn and 
examined in preparatorto, on the 6th day of April, in the year 
eighteen hundred and sixty- three, at the ofl&ce of the United States 
Prize Commissioners, at No. 39 Chambers Street, New York, on the 
standing interrogatories established by the District Court of the 
United States for the Southern District of New York, the said wit- 
ness having been produced for the purpose of such examination by 
E. Delafield Smith, U. S. District Attorney, in behalf of the cap- 
tors of a certain ship or vessel called the " PeterhofF." 

1. To the first interrogatory he says — I was bom in London, England, 
and have always lived there; am married, and a subject of Great 
Britain. 

2. To the second interrogatory he says — I was on board the " Peter- 
hoff " when she was taken. 

3. To the third interrogatory he says — The " Peterhoff " was captured 
off the harbor of St. Thomas, W. I., and taken to Key West, and thence 
to Port Royal and New York. I don't know why she was taken. 

4. To the fourth interrogatory he says — The " Peterhoff '' sailed under 
English colors. I know of none others on board. 

5. To the fifth interrogatory he says — No resistance was made by the 
" Vanderbilt." The "PeterhofF" was a merchantman; the "Vander- 
bilt" a war vessel of the United States service. 

6. To the sixth interrogatory he says — The " Vanderbilt," I suppose, 
had authority to make the capture. The " PeterhofF" has not been con- 
demned to my knowledge. 

7. To the seventh interrogatory he says — The ship taken is called the 
" PeterhofF," commanded by Stephen Jarman. He was appointed by the 
owners. I have kiiown the " Peterhoff " since about the 1st January, 
1863, and the captain the same time. He took possession at fly- 
mouth, England, sometime in January, 1863. He is a subject of Great 
Britain. 

8. To the eighth interrogatory he says — The " PeterhofF " was between 
six and seven hundred tons. I don't know exactly how many men 
belonged to the crew. They were all British subjects, and came on board 
in England about the time the vessel sailed. I don't know who hired 
them. 
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9. To the ninth interrogatory he says — I was steward of the " Peter- 
hoflF" when she was taken. I had no interest in the ship or cargo. I 
don't know that any of the ship's company had. 

10. To the tenth interrogatory he says — I have known the ship since 
about the 1st of January. I first saw her then at London. She had no 
guns except a small signal gun. I don't know how many men were on 
board. The "Peterhoff" is English built. Her name is the "Peter- 
hoff," and I believe was always called so. 

11. To the eleventh interrogatory he says — The ''Peterhoff" was 
bound to Matamoras. The voyage was from London to Matamoras, and 
return to England. I don't know what her cargo consisted of. There 
were some kegs of nails. I don't know when it was put on board. I know 
of no contraband goods on board. 

12. To the twelfth interrogatory he says — I don't know of any passport 
or sea brief on board, or anything about a previous voyage, or what kind 
of cargo she carried, or anything of her last clearance or clearing port. 

13. To the thirteenth interrogatory he says — I do not know what 
lading the vessel carried, or when it was put on board. 

14. To the fourteenth interrogatory he says The vessel is owned by 

Pile & Spence ; I suppose them to be British subjects. 

15. To the fifteenth interrogatory he says — I know of no bill or evi- 
dence of sale of vessel to Pile & Spence or others. 

16. To the sixteenth interrogatory he says — I do not know when or 
where the cargo was taken on board. It was all on board before leaving 
England, except some cases taken on board, for the captain, at St. Thomas, 
W. I. Some of them contained liquors ; I do not know the quantity. I 
do not know the names of the owners, laders or consignees of the cargo, or 
who it was to belong to, if it had reached Matamoras. 

17. To the seventeenth interrogatory he says — I knew nothing about 
any bills lading. 

18. To the eighteenth interrogatory he says — I know nothing of any 
papers that would indicate the owners of or parties interested in the 
cargo. 

19. To the nineteenth interrogatory he says — I do not recollect the day 
the ** Peterhoff " was captured. It was near the harbor of St. Thomas, 
W. I. I don't know of any charter party. 

20. To the twentieth interrogatory he says — I|heard several of the crew 
say some papers had been thrown overboard by Mr. Harris, the second 
mate, just before the " Alabama" boarded us. I saw some newspapers 
burned by Duffy, a fireman. They belonged to a passenger named Mohl 
who gave them to me to be burned, and I gave them to Duffy and told 

6 
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him to bum them. I don't know why he wanted them burned. 1 saw 
the packet that Mr. Harris was said to have thrown overboard ; it looked 
like a brown paper parcel. I did not see him throw it over. 

21. To the twenty-first interrogatory he says — I had heard of the block- 
ade of the Southern ports of the United States. 

22. To the twenty-second interrogatory he says — The ** Peterhoff " 
was not near any blockaded port at any time. 

23. To the twenty-third interrogatory he says — The vessel was boarded 
before entering St. Thomas, W. I., by an ofl&cer of the U. S. steamer, 
" Alabama," who I saw looking over the ship's papers, and writing with a 
lead pencil. . I do not know what he did. 

24. To the twenty-fourth interrogatory he says — I do not know that 
the " Peterhoff " ever attempted to enter a blockaded port. 

25. To the twenty -fifth interrogatory he says — I do not know that the 
" Peterhoff " has ever before been captured. 

26. To the twenty-sixth interrogatory he says — I have not lost any«- 
thing by the seizure of the " Peterhoff." 

27. To the twenty-seventh interrogatory he says — I do not know any- 
thing about the insurance on the vessel and cargo. 

28. To the twenty-eighth interrogatory he says — I don't know what 
disposition was to be made of the cargo if the vessel had arrived at her 
destined port. 

29. To the twenty-ninth interrogatory he says — I know nothing about 
the nature of the cargo, nor where it grew or was manufactured. 

30. To the thirtieth interrogatory he says — I do not know how the 
cargo was put on board. 

31. To the thirty -first interrogatory he says — I know nothing about 
any papers, except what^ were delivered to the ofl&cers which captured us. 

32. To the thirty-second interrogatory he says — I don't know that any 
papers were delivered out of the vessel, in any way, except as already 
stated. 

33. To the thirty-third interrogatory he says — I do not know that 
bulk has ever been broken. 

34. To the thirty-fourth interrogatory he says — There were seven or 
eight passengers on board when we left Plymouth ; one by the name of 
Bisby, or Bigbee, left at Falmouth. Three or four left at Key West; 
their names were as follows : Mr. Ellsworth, Mr. Heyck, Mr. Edwards, 
Mr. Mohl. I don't know their first names. I do do not know their rank 
or occupation, or whether they have any commission. Three passengers 
came here in the ship ; their names are as follows : Mr. Bowden, Mr. 
Eedgate, Mr. Almond. I do not know their first names, nor the busi- 
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ness, or rank, or occupation of Mr. Bowden, or Mr. Kedgate. Mr. 
Almond is a merchant. I think he lives in London. None were se- 
creted. No other persons were on board, except the ship's company. I 
do not know that any of them are American citizens. I think they are 
all Englishmen. 

35. To the thirty-fifth interrogatory he says — I know nothing about 
any papers of any kind, except what I have already told. 

36. To the thirty-sixth interrogatory he says — I am not a navigator. 
I do not know anything about the course of the vessel at any time. 

_ « 

37. To the thirty-seventh interrogatory he says — T do not know any- 
thing about the sale of the vessel at any time. 

38. To the thirty -eighth interrogatory he says — There were no 
mounted guns on board, and no warlike instruments or munitions of war, 
in whole or in part, of any kind, except a few small arms belonging to 
the passengers, which were taken by the captors. 

39. To the thirty-ninth interrogatory he says — I believe the voyage 
was to be in accordance with the . articles signed by me, to Matamoras 
and back to England. 

40. 41, 42, 43. To the fortieth, forty-first, forty-second, and forty- 
third interrogatories 4ie says — I do not know anything, in reply to either 
of these interrogatories. 

THOMAS WEBBER. 

Subscribed and sworn to this 
6th April, 1863. 

Henry H. Elliott, 

TJ. S. Prize Commissioner, 

On reading the deposition over to deponent, he adds, in reply to the 
twentieth interrogatory, that after the " Peterhoff " had been boarded by 
the " Alabama," or the " Vanderbilt," the captain gave me a small pack- 
age of papers, on blue foolscap sheets, or about two sheets, and told me 
that if he was taken out of the ship, I must tear up and destroy these 
papers, but I handed the papers back to the captain several hours after, 

and did not destroy them. 

THOMAS WEBBER. 

Subscribed and sworn to this 
6th day of April, 1863, 

Henry H. Elliott, 

U, S, Prize Commissioner, 

[Formal Vbeification.J 
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DISTRICT COURT OF THE UNITED STATES FOR THB 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of James Diamond, (cook), a witness produced, sworn and 
examined in preparatoriOy on the fourth day of April, in the year eigh- 
teen hundred and sixty-three, at the office of the U. S. Prize Com- 
missioners, 39 Chambers Street, New York, on the standing interro- 
gatories established by the District Court of the United States for the 
Southern District of New York ; the said witness having been pro- 
duced for the purpose of such examination by E. Delafield Smith, U. 
S. District Attorney, in behalf of the captors of a certain ship or ves- 
sel called the " PeterhofF." 

1. To the first interrogatory he says — I was bom at Hull, England, and 
have always lived there. I am a subject of Great Britain. I am married, 
and my wife and family also live at Hull. 

2. To the second interrogatory he says — I was on board the vessel at 
her capture. 

3. To the third interrogatory he says — The vessel was captured on the 
25th day of February, 1863, between five and seven miles from St 
Thomas, W. I. I do not know why she was taken. 

4. To the fourth interrogatory he says — The " Peterhoff" sailed under 
English colors, and I know of none others on board. 

5. To the fifth interrogatory he says — She made no resistance, and I 
heard no guns fired. The U. S. steamer " Vanderbilt" captured us. The 
** Peterhoff" was a merchantman. The " Vanderbilt" a U. S. ship-of- 
war. 

6. To the sixth interrogatory he says — I don't know whether the 
" Vanderbilt" was authorized to make prizes or not. I don't know that 
the "Peterhoff" is condemned. 

7. To the seventh interrogatory he says — The vessel was called the 
" Peterhoff," and commanded by Captain Stephen Jarman. He was ap- 
pointed by the owners at London. I first knew him about the 15th De- 
cember, 1862. I knew the " Peterhoff" about seven months ago, in 
Hull, England. The captain is married. I don't know where he or his 
family live. He is a subject of Great Britain. 

8. To the eighth interrogatory he says — The vessel is about six hundred 
tons. There were about twenty-eight or thirty men on board, of the ship's 
company, at the capture. All, subjects of Great Britain, came on board at 
London and Liverpool. They were shipped by the captain and engineer, 
in November and December, 1862. 
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9- To the ninth interrogatory he says — I belonged to the vessel as cook 
when she was captureji. I don't know of any of the ship's company hav- 
ing any interest in the vessel or cargo. 

10. To the tenth interrogatory he says — I first saw the vessel at Hull^ 
about seven months ago. She had only one signal gun on board. She 
was built at Sunderland. She has always been called the " PeterhofF." 

11. To the eleventh interrogatory he says — The vessel was bound to 
Matamoras. The voyage commenced at London, and was to have ended 
at any port of the United Kingdom. The cargo was assorted, and was the 
same when captured as when taken on board. It was put on board in 
December, 1862. I do not know of any contraband articles on board. 

12. To the twelfth interrogatory he says — I know of no passport on 
board. Her last voyage was to Nassau, N. P., and direct back to Liver- 
pool, calling for coal at Halifax. Her last cargo was general, consisting 
of tea, coffee, liquors, &c. It was d\\ sold and landed at Nassau. It was 
put on board at Hull, England, partly by a man named Dobson, about 
August, 1862. 

13. To the thirteenth interrogatory he says — The vessel carried an 
assorted cargo on her last voyage, which was put on board in December, 
1862. I do not know the particular kinds of goods. 

14. To the fourteenth interrogatory he says — The vessel is owned by 
Pile & Spence. They live in England, and are subjects of Great Britain. 

15. To the fifteenth interrogatory he says — I never saw any bill of sale, 
and have no knowledge in the matter. 

16. To -the sixteenth interrogatory he says — The cargo was put on 
board in London, in December, 1862. I don't know who were the own- 
ers, laders, or consignees, or the particulars of the goods. 

17. To the seventeenth interrogatory he says — I know nothing of any 
bills of lading. 

18. To the eighteenth interrogatory he says — I know nothing of any 
papers showing the ownership or interest of any body in the cargo. 

19. To the nineteenth interrogatory he says — I do not know the lati- 
tude and longitude in which the vessel was captured. It was near St' 
Thomas, W, I. I don't know of any charter party. 

20. To the twentieth interrogatory he says — I know nothing of any 
papers on board, or of any having been destroyed or concealed. 

21. 22. To the twenty -first and twenty-second interrogatories he says 
— I know nothing beyond the general fact of the blockade of the Southern 
ports by the United States. 

23. To the twenty -third interrogatory he says — The vessel was boarded 
by the U. S. gunboat " Alabama" previous to entering St. Thomas. I 
do not know what was done. 
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24. To the twenty-fourth interrogatory he says — The vessel never at- 
tempted to enter a blockaded port. 

25. To the twenty-fifth interrogatory he says — The vessel has never 
before been seized as a prize. 

26. To the twenty-sixth interrogatory he says — I have not sustained 
any loss by the capture. 

27. 28, 29. To the twenty-seventh, twenty-eighth and twenty-ninth 
interrogatories ke says — I know nothing in reply to these questions. 

30. To the thirtieth interrogatory he says — The cargo was put on board 
from the wharf and lighters from the dock in London. 

31. To the thirty-first interrogatory he says — I know nothing of any pa- 
pers relative to the vessel or cargo. 

32. To the thirty-second interrogatory he says — I know nothing of any 
papers taken out of the vessel. 

33. To the thirty-third interrogatory he says — The bulk of the cargo 
was not broken during the voyage. 

34. To the thirty-fourth interrogatory he says — There were about eight 
passengers on board. I do not know their names, or any thing about them 
or their business. 

35. To the thirty-fifth interrogatory he says— I know nothing in reply 
to this question. 

36. To the thirty-sixth interrogatory he says — The ship was steering 
towards Matamoras when taken, and did not alter her course. 

37. To the thirty-seventh interrogatory he says — T know nothing of any 
sale or transfer of the vessel except as above stated to Pile, Spence & Co., 
and no particulars of that. 

38. To the thirty-eighth interrogatory he says — There was a small sig- 
nal gun on board, and no other arms or ammunition of any kind. 

39. To the thirty-ninth interrogatory he says — I believe the vessel was 
truly intended to go to Matamoras. 

40. 41, 42, 43. To the fortieth, forty-first, forty-second and forty- 
third interrogatories he says — The vessel never sailed with or under convoy 
of any armed vessel ; never attempted to run the blockade, or sailed as a 
privateer, or in company with any armed vessel. 

JAMES DIAMOND. 

Subscribed and sworn to this 
4th day of April, 1863. 

Henry H. Elliott, 

JI, S. Prize Commissioner, 

[Formal Verification.] 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of George Duffey, (fireman,) a witness produced, sworn and 
examined in preparatorio^ on the 13th day of April, in the year 
eighteen hundred and sixty-three, at the ofl&ce of the U. S. Prize 
Commissioners, 39 Chambers Street,on the standing interrogatories 
established by the District Court of the United States for the South- 
ern District of New York ; the said witness having been produced 
for the purpose of such examination, by E. Delafield Smith, Esq., 
U. S. District Attorney, on behalf of the captors of a certain ship 
or vessel called the *^ PeterhofF." 

1. To the first interrogatory he says — I was born in Dublin, Ireland. 
I now live at Liverpool; my wife and family now live there. I am a 
subject of Great Britain, and owe allegiance to that crown. 

2. To the second interrogatory he says — I was on board the " Peter- 
hoff " at the time of capture. 

3. To the third interrogatory he says — We sailed under English colors, 
and had no other. 

6. To the fifth interrogatory he says — No resistance was made and no 
guns fired. We were taken by the " Vanderbilt;" no other ships in sight 
that I know of. Our ship was a merchantman. I don't know to whom 
she belonged. 

6. To the sixth interrogatory he says — To this enquiry, I have no 
knowledge. 

7. To the seventh interrogatory he says — Our vessel is the " Peter- 
hoff," Captain Jarman. 

8. To the eighth interrogatory he says — I don't know her tonnage, nor 
the number of the ship's company. They were mostly English. 

9. To the ninth interrogatory he says — I was fireman on board. I had 
no interest in the vessel or cargo, nor had any of the ship's company, so 
far as I know. 

10. To the tenth interrogatory he says — I have known the vessel since 
last November. I first saw her then in Liverpool. I don't know her 
build. She has never been called by any other name than the " Peter- 
hoff." 

11. To the eleventh interrogatory he says — We were bound to Mat- 
amoras. The voyage began in London, and was to have ended at some 
port in the United Kingdom. I know nothing about her cargo, except 
that I saw some smith's anvils and bellows on board. 
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12. To the twelfth interrogatory he says — I know nothing about any 
of the ship's papers, nor her cargo, except as above. She cleared from 
Falmouth. I don't know the date. 

13. To the thirteenth interrogatory he says — I know nothing about 
her cargo. 

14. To the fourteenth interrogatory he says — I don't know who owned 
the vessel or cargo. 

15. To the fifteenth interrogatory he says — I know nothing of any bill 
of sale of any kind. 

16. 17, 18, 19. To the sixteenth, seventeenth, eighteenth, and nine- 
teenth interrogatories he says, in reply to each — I have no knowledge. 

20. To the twentieth interrogatory he says — I know nothing about any 
of the ship's papers. The steward of the ship gave me a package of papers, 
or something that was printed ; it looked like a book that had been tossed 
from a great many hands, and told ipe to burn it, which I did. I don't 
know the steward's name, nor the contents of the package ©r book which I 
burned, nor anything about it, except what I have stated. This was about 
the time the " Vanderbilt " captured us. I cannot say exactly whether it 
was before or after the capture. We were outside of the harbor of St. 
Thomas. After we had been in, I was down in the engine-room, and as I 
came up on deck the steward gave me this packap^ and told me to burn 
it ; he did not say why, nor who it belonged to, nor any thing more than 
to burn it. 

21. To the twenty-first interrogatory he says — I know about the war 
and about the blockade. I knew this in Liverpool. 

22. 23. To the twenty-second and twenty-third interrogatories he says 
— I know nothing in reply to either interrogatory. 

24. To the twenty-fourth interrogatory he says — I don't know that the 
vessel ever attempted to enter or sail from any port under blockade. 
When I shipped, I refused to go if the vessel was to run the blockade. 
This question arose between the captain and me at the sailors' home, 
where I shipped. I told him I did not wish him to take me to run the 
blockade. He said it was more than he dare do to run a blockade, as he 
belonged to the Naval Reserve. This is all I know about it. 

25. To the twenty-fifth interrogatory he says — I have no knowledge, 
in reply. 

26. To the twenty-sixth interrogatory he says — I have lost my bed 
and a part of my clothing. 

27. 28, 29. To each of these he says — I have no knowledge. 

30. To the thirtieth interrogatory he says — The cargo was put on 
board from the Victoria Docks, 
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SljS2y 33. To the thirty-first, thirty-second, and thirty-third interroga- 
tories he says — ^I have no knowledge. 

34. To the thirty-fourth interrogatory he says — I don't know anything 
about the passengers. 

35, 36, 87. To the thirty-fifth, thirty-sixth, and thirty-seventh inter- 
rogatories he says — I have no information or knowledge. 

38. To the thirty-eighth interrogatory he says — There were no moun- 
ted guns on board. I know nothing about any cargo, except what I have 
already stated. 

39, 40, 41, 42, 43. To the thirty-ninth, fortieth, forty-first, forty-sec- 
ond, and forty-third interrogatories he says — I know nothing beyond 
what I have already stated, in reply to any of these questions. 

GEORGE x'dUFFEY. 

mark. 

He made his mark, and was sworn by and 
before me, this 13th day of April, 1863. 

Henry H. Elliott, 

U, S, Prize Commissioner. 

[Formal Verification.] 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of John James Campbell, (able seaman,) a witness produced, 
sworn, and examined in preparatorio, on the thirteenth day of April, 
in the year eighteen hundred and sixty-three, at the office of the U. S. 
Prize Commissioners, No. 72 Wall Street, New Y,ork, on the stand- 
ing interrogatories established by the District Court of the United 
States for the Southern District of New York ; the said witness hav- 
ing been produced for the purpose of such examination by E. Delafield 
Smith, U. S. District Attorney, in behalf of the captors of a 
certain ship or vessel called the ** Peterhoff." 

1. To the first interrogatory he says — I was bom in Baltimore, Md. 
I have always lived there. Have been to sea for the last ten years. Am 
a citizen of the United States. 

2. To the second interrogatory he says — I was on board the " Peter- 
hoff " when she was captured. 
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3. To the third interrogatory he says — She was captured off St. Thomas, 
W. I., sent to this port via Key West and Port Royal. The " Peterhoff " 
had no commission to make prizes. Don't know why the capture was 
made. 

4. To the fourth interrogatory he says — Sailed under English colors. 
Know of none other on board. 

5. To the fifth interrogatory he says — No resistance was made and no 
guns fired. Captured by the "Vanderbilt." No other ships in sight. The 
" Peterhoff'' is a merchantman; the " Vanderbilt" is a U. S. war steamer. 
I don't know of what force. 

6. To the sixth interrogatory he says — I suppose the *' Vanderbilt" 
had authority to make prizes. The " PeterhofF " has not been condemned. 

7. To the seventh interrogatory he says — The vessel captured was the 
" Peterhoff," Capt. Jarman. I have only known the " PeterhofF" on this 
voyage. I know nothing about the captain or his family. 

8. To the eighth interrogatory he says — The "Peterhoff" is about six 
hundred tons. I don't know how many men belonged to her, or when or 
where they came on board. 

9. To the ninth interrogatory he says — I belonged to the *^ Peterhoff" 
as able seaman. Had no interest in ship or cargo. 

10. To the tenth interrogatory he says — Have known the vessel since 
December last. She carried no guns. I don't know how many men she 
had, or where she was built. 

11. To the eleventh interrogatory he says — The ship was bound to Mat- 
amoras when captured. I don't know what cargo she carried. 

12. 13, 14, 15, 16, 17, 18, 19. To the twelfth, thirteenth, four- 
teenth, fifteenth, sixteenth, seventeenth, eighteenth and nineteenth inter- 
rogatories, the witness states that he has no knowledge of any of them. 

20. To the twentieth interrogatory he says — The second mate gave me 
a sealed parcel wrapped in brown paper. He told me to take care of it, 
and if I was signalled by either himself or the captain, I was to let them 
drop overboard. I was in the forward part of the ship. The boarding 
officer was at that time on board from the U. S. steamer "Alabama." 
After the officer left I gave the parcel back to the second mate. After- 
wards, when the prize crew came off from the " Vanderbilt," I saw the 
second mate give the same parcel to the captain of the " Peterhoff," and I 
saw the captain drop them overboard from the starboard gangway. The 
package was heavy, but I don't know what was in it. 

21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33. To the twenty- 
first, twenty-second, twenty -third, twenty-fourth, twenty-fifth, twenty-sixth 
twenty-seventh, twenty-eighth, twenty-ninth, thirtieth, thirty-first, thirty- 
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second and thirty-third interrogatories, the witness replies respectively 
that he has no knowledge of them. 

34. To the thirty-fourth interrogatory he says — There were six or seven 
passengers who came on board in Plymouth, England ; I know nothing 
about them. 

35. To the thirty -fifth interrogatory he says — I know nothing about 
the papers of the ship or passengers. 

36. To the thirty-sixth interrogatory he says — The vessel was stecriiig 
her course for Matamoras when captured, and did not at any time alter it. 

37. 38, 39, 40, 41, 42, 43. To the thirty-seventh, thirty eighth, 
thirty-ninth, fortieth, forty-first, forty-second and forty -third interrogato- 
ries, the witnesss replies respectively that he knows nothing further than 
he has stated. 

JOHN JAMES x' CAMPBELL. 

mark. 

Subscribed by his mark and sworn before 
me, this* 13th day of April, 1863. 

Hbnbt H. Elliott, 

JJ, S, Prize Commissioner. 

[Formal Verification. "] 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

Deposition of John Reed, (seaman,) a witness produced, sworn, and ex- 
amined in preparatorio, on the fourth day of April, in the year 

eighteen hundred and sixty-three, at the office of the U S. Prize 
Commissioners, on the standing interrogatories established by th 
District Court of the United States for the Southern District of 
New York ; the said witness having been produced for the purpose 
of such examination by E. Delafield Smith, U. S. District Attorney, 
in behalf of the captors of a certain ship or vessel called the 
" PeterhofF." 

1. To the first interrogatory he says — I was born in London, I now 
live there ; I have lived in London all my life time ; I am a citizen of 
Great Britain, and owe allegiance to that governmet. I am not mar- 
ried, my age is 21, next August. ^ 
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2. To the second interrogatory he says — I was present at the capture 
of the " PeterhofF." 

3. To the third interrogatory he says — The capture was made on the 
25th day of February, off the mouth of the harbor of St. Thomas; I 
should think five or six miles off; the ship was carried into Key West, 
and we remained there some four or five days, and from there we came 
to this port ; I do not know why we were seized ; I suppose we, were 
seized on suspicion that we had contraband goods for the Confederate 
government. 

4. To the fourth interrogatory he says — We sailed under English 
colors. I do not know that we had any other ; there was no resistance 
made, only the Captain would not allow his papers to go out of the ship. 
There were no guns fired ; the capture was made by the U. S. gunboat 
" Vanderbilt," Captain Baldwin. I don't know that any other ships 
were in sight. Our vessel wad a merchantman : I do not know the force 
of the " Vanderbilt." 

6. To the sixth interrogatory he says — I believe the " Vanderbilt" had 
orders from Admiral Wilkes to take the " PeterhofF." Admiral Wilkes 
commanded the United States forces on that station. 

7. To the seventh interrogatory he says — Our vessel is the " Peter- 
hofi";" the Captain's name is Jarman; I do not know who appointed 
him. I have known the **PeterhofP' about six months, and the captain 
since the 1st day of January last, when I joined the ship. He took 
possession of her at London ; I do not know who delivered her to him ; 
I don't know the residence of Captain Jarman or his family, nor where 
he was born. I have heard him say he was born at Ramsgate. 

8. To the eighth interrogatory he says — The tonnage of the " Peter- 
hoflP," is 669 tons English, I think ; the ship's compa ny all told was, I 
think, twenty -seven persons — all on board when taken ; they are mostly 
English and Irish, and one German. They all came on board in Liver- 
pool and London, all within about a month of each other. Captain 
French, a former captain, shipped a part of the crew in Liverpool ; 
Captain Jarman shipped the remainder in London, and they all signed 
afresh in London. 

9. To the ninth interrogatory he says — I belonged to the vessel as an 
ordinary seaman, I had no interest in the vessel or cargo, and none of the 
company had, to my*knowledge, except the captain. He took on board 
some cargo in St. Thomas. 

10. To the tenth interrogatory he says — I have known the vessel since 
about six months ago, I first saw her in London. She carried one s mall 
gun; there were 27 persons on board when she was taken. She was 
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built in Sunderland ; her name, the " Peterhoff." I don't know that she 
has ever been called by any other name. 

11. To the eleventh interrogatory he says — We were bound to Mat- 
amoras, or any port of North or South America ; the shipping master 
told me this, and he told this to the greater part of the crew, when they 
were shipped in London ; the voyage began in London, and was to have 
ended there. Her cargo when she left London, was the same as now, 
except what the captain put on board at St. Thomas ; it was a cargo of 
assorted goods, mostly in packages and boxes ; the cargo was put on 
board before I joined her ; they were stowing it away when I came on 
board, which was the first of January last ; I do not know that she had 
any goods contraband of w^. 

12., To the twelfth interrogatory he says — I do not know what a pass- 
port or sea brief is. We stopped on this voyage at Plymouth and Pal- 
moutb, and St. Thomas. I was on board her only this voyage. She 
went to Bermuda and Nassau the previous voyage ; the cook told me this. I 
do not know any particulars about her cargo. I do not know when she 
cleared in London ; she sailed on the 7th day of January last, and left 
Plymouth on Sunday, the 18th day of January last. She left Falmouth 
the next Tuesday week. 

13. To the thirteenth interrogatory he says — I have told you all I 
know about the cargo. 

14. To the fourteenth interrogatory he says — I believe Pile & Spence, 
of Hartlepool, are the owners of the vessel. I do not know much about 
the cargo. There was a Mr. Redgate on board, who I think owned a part 
of the cargo, and the captain a part. I have told you all I know about 
the cargo. 

15. To the fifteenth interrogatory he says — I do not know anything 
about any bill of sale of the vessel at any time. 

16. To the sixteenth interrogatory he says — I suppose the cargo was 
put on board in December or January last. I do not know anything 
more about the cargo. 

17. To the seventeenth interrogatory he says — I never saw any bills of 
lading. I saw the case of papers when they were delivered to the officer 
of the " Vanderbilt," after the capture. I don't know any thing in par- 
ticular about the papers, nor of the contents. 

18. To the eighteenth interrogatory he says — I have no papers in my 
possession, and don't know any thing where the papers are now. 

19. To the nineteenth interrogatory he says — I don't know any thing 
about latitude or longitude j the capture was made on the 25th day of 
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February, near the harbor of St. Thomas. I don't know any thing about 
any charter party. 

20. To the twentieth interrogatory he says — I don't know any thmg 
about the papers of the vessel. When we first saw the U. S. gunboat, the 
" Alabama," which boarded us on the 20th day of February, before we 
went into St. Thomas, the captain sent Mr. Harris, the second officer, for- 
ward with a box of papers, which papers I saw the captain put into the 
box, and he told Mr. Harris to put something into the box to sink it, and 
on the raising of his finger to let it go overboard, the box and papers I 
mean ; but as the officer did not search the ship, he took the box back 
again, and gave it to the captain. When we sighted the " Vanderbilt," 
the captain again told Mr. Harris, the second officer, to take the box for- 
ward again, and be sure and put something into it to sink it ; and after the 
first boat wjiich boarded us from the " Vanderbilt," was returning to the 
" Vanderbilt," the captain told Mr. Harris that if the boat from the " Van- 
derbilt" returned again to our ship, then to throw the box overboard, 
which Mr. Harris did. I saw it go overboard myself. He then selit the 
steward, Thomas Webber, with another bundle of papers to George Duffey, 
the fireman, to be put into the furnace, which was done ; and when the 
steward returned, the captain gave him two papers to hide, and in case the 
captain was taken out of the ship, then the steward was told to destroy them, 
and he made a motion with his fingers as if to tear them ; this was in the 
pantry, and I was alongside of the steward at the time, and the captain was 
opposite to both of us. I do not know whether the steward did destroy 
them or not. 

21. To the twenty-first interrogatory he says — I knew of the blockade 
of the Southern ports of the United States, and I knew all about the war, 
and I suppose the captain and owners knew all about the war and the 
blockade. 

22. To the twenty-second interrogatory he says — I suppose all the 
Southern ports were under an order of blockade, by order of the Govern- 
ment of the United States. I knew of no endorsement on the ship's papers 
of any kind. 

23. To the twenty-third interrogatory he says — I don't know anything 
in reply to this question. 

24. To the twenty-fourth interrogatory he says — I don't know that 
the " Peterhoff " ever attempted to enter any blockaded port at any time. 

25. To the twenty-fifth interrogatory he says — I don't know anything 
in reply to this question. 

26. To the twenty-sixth interrogatory he says — I have sustained no 
loss by the seizure, if I get my clothes and wages. 
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27. To the twenty-seventh interrogatory he says — I don^t know any- 
thing about any insurance. 

28. To the twenty-eighth interrogatory he says — I don't know anything 
in reply to this question. 

29. 30, 31. To the twenty-ninth, thirtieth, and thirty -first interroga- 
tories he answers to each, that he has no information in reply thereto. 

32. To the thirty-second interrogatory he says — I don't know any- 
thing about any papers, except what I have stated. 

33. To the thirty- third interrogatory he says — Bulk was not broken 
during the voyage, 

34. To the thirty-fourth interrogatory he says — There were seven pas- 
sengers on board, and one joined at Plymouth and left at Falmouth. 
His name was Col. Bigsby. He was an officer in the Confederate army. 
He left behind him a gun barrel and a glazed bag, with some dirty 
clothes in it. One of the passengers was Mr. Redgate. The others, Mr. 
Almond, Mr. Mohl, Mr. Heyck, Mr. Edwards, Mr. Ellsworth, Mr. Bow- 
den. I don't know their rank, profession, or occupation. They were 
taken on board at Plymouth, except Mr. Heyck and Mr. Ellsworth, who 
were taken on board at London, ^hey were going to Matamoras. They 
said that from there they were going home. They did not say where 
their home was, but I heard them say that they could not get home be- 
cause their place was blockaded. I think they had some interest in the 
cargo. There were no other passengers on board. Mr. Mohl burned 
some papers when the " Alabama " boarded us. It was note paper, with 
a Confederate flag upon it. They were not secreted, nor were any per- 
sons secreted. 

36. To the thirty-fifth interrogatory he says-^I don't know anything 
about any papers, except what I have already told you. 

36. To the thirty-sixth interrogatory he says — We were steering out 
of the harbor of St. Thomas, towards Matamoras, when taken. Her 
course was not altered on the appearance of the ** Vanderbilt.' 

37. To the thirty-seventh interrogatory he says — I know nothing about 
any sale of the vessel. 

38. To the thirty-eighth interrogatory he says — There was only one 
small gun on board. I don't know anything in reply to this interroga- 
tory. 

39. To the thirty-ninth interrogatory he says — I have told you all I 
know about the vessel and cargo, and the destination of the vessel. 

40. 41, 42, 43. To each of the interrogatories in the fortieth, forty- 
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first, forty-second, and forty-third, he says — I do not know anything in 

reply thereto. 

JOHN REED. 
Subscribed and sworn to the ) 
4th day of April, 1863. ] ' 

Henry H. Elliott, 

U. 8. Prize Commissioner. 

[Formal Vkripication,] 



UNITED STATES DISTRICT COURT. 



The United States, 

a^st. 

The Steamer " Peterhoff," her 

Tackle, &c., and Cargo. 



Ciii/ and County of New York, ss,: 

Stephen J arm an, being duly sworn, says, that he was captain of 
steamer " Peterhoff" at the time of her seizure. That before said steam- 
er left Falmouth, England, on his voyage to Matamoras, deponent called 
together the passengers on said steamer, and requested that any one wbo 
might have any letters or dispatches, or packages of any kind in his pOB* 
session, which might in any way endanger the vessel in case of seizure 
and search by war vessels of the United States ; that he should give up 
or leave behind such letters, packages, papers, or dipatches, as he would 
not have them on board his vessel; this being in accordance with depo- 
nent's instructions from the owners of said vessel, and was so stated by 
deponent to the passengers at said time. 

That each one ot said passengers, including Mr. Mohl, heremafter men- 
tioned, in deponent's presence, and in the presence of each other, denied 
specifically having in his possession any letters, papers, packages, or dis- 
patches, of the character indicated. 

That after said vessel sailed from Falmouth aforesaid, one of the pftfr 
sengers, by name Frederick Mohl, came to deponent and informed him 
that he, Mohl, had in his possession a small package containing white 
powder, for which a patent had been taken out, and in which he and some 
friends were interested, 
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That deponent, thinkiDg that said powder was a dangerous article to 
have on board his ship, caused said Mohl to deliver the same to deponent, 
who locked it up in his own private state room, for the safety of said 
vessel. 

That when the " Peterhoff " was approached by the Uuited States war 
vessel '' Alabama,'^ deponent, thinking that said powder might endanger 
his vessel, ordered one of the ofl&cers of his steamer to destroy the same, 
in case it became evident that the officers of the ^* Alabama " would search 
,the vessel. That the *^ Alabama" not detaining deponent's vessel, said 
package of powder was not at that time destroyed. 

That after the '^ Peterhoff " left the Island of St. Thomas, on her way 
to Matamoras, she was boarded b^ a boat from the United States cruiser 
" Vanderbilt ;" that after the said boat had left the " Peterhoff," and be- 
fore the said vessel was finally seized by the " Vanderbilt," deponent, 
after asking permission from the said Mohl to open the package aforesaid 
and examine its contents, and being refused such permission, told said 
Mohl that he would not have it any longer on board his ship, and ordered 
one of his officers to throw it overboard, which was immediately done. 

That deponent had no knowledge whatsoever of the contents of said 
package, except what he was informed as above stated ; that no one else 
on board, to deponent's knowledge, knew of the contents of said package, 
save said Mohl, to whom it belonged. That deponent had no reason then 
to believe, and did not believe, nor does he now believe, that said package 
contained anything whatever of a character other than powder of some 
kind, and that it was solely because deponent considered said powder 
would endanger or compromise his ship, that he ordered it to be destroyed. 

That when deponent was examined in preparatorio herein, by the Prize 
Commissioner, he was asked to an-swer the following interrogatory : 

" What papers, bills of lading, letters, or other writings, relating to the 
vessel or cargo, were on board the vessel at the time she took her depar- 
ture from her last clearing port, before fche was taken z» prize. Were 
any of them burnt, torn, thrown overboard, destroyed or canceled, or 
attempted to be concealed, and when and by whom, and who was then 
present ? " 

That firmly believing as above stated in reference to the contents of 
said package, he made answer as follows: 

^^ You have all the papers which were on board at her last clearing 
port ; none connected with the voyage, the ship, or the cargo, were de- 
stroyed. I tore up gome letters from my wife and father at tlje time <j( 
capture None other were destroyed Uj my knowledge by tuiy perntm ; 
none were concealed, or in any waf dwpoittd (ff, to my knowledge*^ 
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That Mr. Elliott, the Commissioner, asked deponent to call in a day or 
two, as he might wish to see him again. That in pursuance of such invi- 
tation, deponent did call at the office of said Commissioner, in a few days 
after his deposition had been taken. That said Commissioner called de- 
ponent's attention to the foregoing interrogatory, and the answer thereto, 
and asked deponent if he clearly understood said interrogatory. That 
deponent then told said Commissioner about the package aforesaid, in 
terms substantially the same as contained in this affidavit, and enquired 
of said Commissioner if it would not be a proper matter to explain in 
connection with his answer to said interrogatory; but said Commissioner 
informed deponent that he did not think it was at all pertinent to said 
interrogatory, and that deponent's answer to said interrogatory was in 
every way sufficient. 

STEPHEN JARMAN. 

Sworn to before me this 27th 
day of April, 1863. 

Geo. S. Levings, 

Notary Public. 



Sir: 

Please to take notice, that on the foregoing affidavit, and on the depo- 
sitions taken in preparat<yrio herein, we will apply to this Court, on Wed- 
nesday next, the 29th inst., at the chambers thereof, at 11 o'clock a. m. 
of that day, or as soon thereafter as counsel can be heard, for an order 
that the witness, Stephen Jarman, be allowed to add the statement con- 
tained in the foregoing affidavit, to his answer to the twentieth of the 
standing interrogatories of this Court in Prize, or for such other or fur- 
ther order as the Court may deem proper in the premises. 

Yours, &c., 

MARTIN & SMITH, 

Proctors far CPU. 

To E. Delafield Smttfi, Esq., U. S. District Atfy^ i 
and V. H. Upton, Esq., Counsel for Prize Cantors, ) 
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May Term, 1863. 
ROUGH NOTES OF DECISIONS IN PRIZE CASES. 

Hon. Samuel R. Betts, Judge, 
May 1th, 1863. 



The United States and the 

Captors, 

ag^st 

The Steamer ** Petekhoff," and 

Cargo, 

Claimants. 



)■ 



Messrs. Martin & Smith, of counsel for the claimants in this suit, 
on the 2d instant, read and filed an affidavit in this cause, with a notice to 
the District Attorney and the counsel for the captors thereto annexed, 
advising them of an application to be made to the Court in the cause, 
that Stephen Jarman, who had been previously examined in prepa/ratortOy 
as a witness in the cause, **be allowed to add to his answer to the 20th 
standing interrogatory in the suit," (theretofore made by him,) " the 
statement contained in the foregoing affidavit, or for such other or fur- 
ther order as the Court may deem proper in the premises." And on 
hearing counsel on the part of the claimants, and the witness, Jarman, 
in support of the said application, and for the libellants in objection 
thereto, and also the affidavit of the Prize Commissioner, in relation to 
the conference between himself and the witness, after the examination 
aforesaid had been taken in this cause, and also adverting to the pre 
paratory proofs transmitted to the Court by the Prize Commissioner, and 
due consideration being had of the premises, and it appearing to the 
Court thereupon, that the examination of the witness, Jarman, had been 
completed and reduced to writing by the Commissioner, and attested to 
by the oath of the witness, on the first day of April, 1863, and the re- 
port of the testimony of all the witnesses had been transmitted to the 
Court, and filed therein on the 21st day of the same month, and an 
order granted in the cause by the Court, on motion of the District At- 
torney, that the proofs so transmitted by the Commissioner be opened — It 
is considered by the Court that the applicant is precluded by the regular 
course of procedure in a prize suit, from claiming a right to modify or 
enlarge the testimony before given by him after the same has been for- 
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mally completed and submitted to the Court. But it not being made to 
appear affirmatively in opposition to the aforesaid motion, that the wit- 
ness before named had been actually aware that his testimony in the 
case as given before the Commissioner had been formally closed ; and 
the evidence of the terms and circumstances of his interview with 
the Commissioner, leaves room for a fair implication upon his affi- 
davit, and that of the Commissioner, that he was invited to review 
his answer theretofore given to the 20th stated interrogatory, and 
offer further statements thereto, as also that his oral representations 
on that interview could be regarded by the Commissioner as a continuous 
and constituent part of his sworn reply to said interrogatory, it is considered 
by the Court, that the witness should rightfully be allowed a re-examination 
by the Commissioner upon the aforesaid interrogatory, and embody in his 
answer thereto the explanatory statement and representation set forth in 
his affidavit, made and filed in support of this application, upon the con- 
dition, that at the same time in making such statement, the witness be 
examined by the Commissioner upon the following special interrogatories 
directed by the Court, in pursuance of the standing prize rules, viz : 
Special interrogatories to be administered to Stephen Jarman in addition 
to the 20th standing interrogatory before administered to him, and his 
replies thereto, to be received on the trial of the cause in connection 
with, and explanatory of his answers to the aforesaid standing inter- 
rogatories. 

Special interrogatory No. 1. — Did you know, or had you been informed, 
or had you reason to believe, after your answers to the stated interrogato- 
ries aforesaid had been given by you, and written down by the Prize 
Commissioner, and when did you first acquire such knowledge, informa- 
tion or belief, that any other witness, and who, being one of the ship's 
company on the voyage in question, had, after your examination, and 
when, declared before such Commissioner, that any papers, and what, on 
board the vessel, and on the voyage inquired about, had been burnt, 
torn, thrown overboard, destroyed or canceled, or attempted, and by 
whom and when ? 

Special interrogatory No. 2. — Pid you at any time, and when, and 
where make, or offer any statement or explanation to the Prize Com- 
missioner previous to your examination and testimony in this suit on the 
first of April, 1863, in relation to the destruction or concftalment of any 
paper or papers, and what, on board the vessel, and on the voyage in 
question. 

Special interrogatory No. 3. — Did you apply to the Prize Commis- 
sioner for leave to inspect your answer to the 20th interrogatory of your 
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own accord, after it had been attested to by you, or was yonr attention 
called to it by the Commissioner, and did he inquire of you, and when, 
and where, whether you understood that interrogatory, and your answer 
thereto at the time your testimony was given, or make any other in- 
quiry of you to that purport and effect, and when and where ? 

Wherefore, it is ordered and decreed, that the application to the Court 
for leave to the witness named, to put in his proposed re-examination and 
statement before the Prize Commissioner, upon the 20th standing inter- 
rogatory within five days after the entry of this order, and on submitting 
to an examination upon the above special interrogatories, and that the 
Prize Commissioner give the District Attorney immediate notice of the 
time and place of such re-examination, and after the close thereof, forth- 
with transmit the amended return of the testimony to the Court, in 
order that the cause be dispatched to a speedy hearing. 



At a Stated Term of the District Court of the United States, 
for the Southern District of New York, held at the 
United States Court Room, on the 13th day of 
May, 1863, 

Present^ Hon. Samuel' R. Betts, Jud^e. 



The United States, 

The Steamer " Peterhoff," her 
Tackle, &o., and Cargo. 



On reading and filing the affidavits of Stephen Jarman, captain of the 
steamer ** Peterhoff," by the claimants, and of H. H. Elliott, Esq., Un- 
ited States Prize Commissioner, by the libellants ; and after hearing 
Augustus F. Smith, of counsel for the claimants, for the motion, and E. 
Delafield Smith, Esq., United States District Attorney, and F. H. Up- 
ton, Esq., counsel for naval captors in opposition thereto, and due delib- 
eration being had in the premises, it is now ordered and decreed that the 
witness, Stephen Jarman, be re-examined by the United States Prize 
Commissioner, on the twentieth of the standing interrogatories of this 
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Court in Prize, and that said witness be allowed to add to his answer 
thereto the explanatory statement contained in his affidavit herein, which 
has been read and filed upon this application. 

And it is further ordered and decreed, that the witness be examined 
at the same time by the said Commissioners, upon the following special 
interrogatories in the cause : 

Special interrogatory No. 1 — Did you know, or had you ever been in- 
formed, or had you reason to believe, after your answers to the stated in- 
terrogatories aforesaid had been given by you, and written down by the 
Prize Commissioner, and when did you first acquire. such knowledge, in- 
formation, or belief, that any other witness, and who, being one of the 
ship's company on the voyage in question, had, after your examination, 
and when, declared before such Commi?^sioner that any papers, and what, 
on board the vessel and on the voyage inquired about, had been burnt, 
torn, thrown overboard, destroyed, or canceled, or attempted to be de- 
stroyed or canceled, and by whom and when ? 

Special interrogatory No. 2 — Did you, at any time, and when and 
where, make or offer any statement or explanation to tlie Prize Commis- 
sioner, previous to your examination and testimony in this suit, on the 
first of April, 1863, in relation to the destruction or concealment of any 
paper or papers, and what, on board the vessel and on the voyage in 
question ? 

Special interrogatory No. 3 — Did you apply to the Prize Commis- 
sioner for leave to inspect your answer to the twentieth interrogatory 
of your own accord, after it had been attested to by you, or was your 
attention called to it by the Commissioner, and did he inquire of you, and 
when and where, whether you understood that interrogatory, and your 
answer thereto, at the time your testimony was given, or make any other 
inquiry of you to that purport and effect, and when and where ? 

And it is further ordered, that the examination mentioned herein take 
place within five days from the date of the entry of this order, and that 
the Prize Commissioners give immediate notice to the District Attorney 
and said Jarman, of the time and place of such examination, and after the 
close thereof, forthwith transmit the amended return of the testimony to 
the Court. 

SAMUEL R. BETT8. 
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DISTRICT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF NEW YORK. 

(Re-bxamination on the Twentieth Interrogatory.) 

Deposition of Stephen Jarman, (captain,) a witness produced, sworn 
and examined in preparatorio^ on the 16th day of May, in the year 
eighteen hundred and sixty-three, at the office of the U. S. Prize 
Commissioners, 39 Chambers Street, on the standing interrogatories 
established by the District Court of the United States for the 
Southern District of New York : the said witness having been pro- 
duced for the purpose of such examination on a special order of this 
Court, made on the 13th day of May, eighteen hundred and sixty- 
three, in behalf of the claimants of a certain ship or vessel called 
the " Peterhoff." 

20. On this re-examination to the twentieth interrou^afcory, deponent 
answers — When the passengers engaged their passage they were distinctly 
told that they would not be allowed to carry any letters, papers, or dis- 
patches in this ship ; this they clearly understood. Before leaving Fal- 
mouth, I received a telegram from J. Spence, Esq., the owner of the ship, 
instructing me to question the passengers as to whether they had any 
documents in their possession. I immediately called them together, and 
advised them as to my owner's instructions, and they, one and all, in the 
presence of each other, and in the presence of Mr. Mohl, a passenger, 
and another passenger who left the ship at Falmouth, then declared that 
they had nothing in their possession of such description. The next day, 
the last-named passenger came to me and said, he had made up his mind 
to return to London, intending to go out to Mexico by the West India 
mail packet. This passenger's name was Besbie cy Besby, and he left 
me the same day, and went on shore at Falmouth. After the ship left 
Falmouth, Mr. Mohl, a passenger above-named, came to me and stated he 
had a small packet of white powder — patent white powder he called it — in 
which he and some of his friends were interested. I said you had better 
deliver it up to me, for it is a dangerous article to have on board. He 
gave it to me, and I locked it up in my state room. Nothing more was 
tihought of this until we approached St. Thomas, excepting that I asked 
him why he had not mentioned this before leaving Falmouth. He replied, 
£18 it was neither papers or writings of any kind, he did not think it re- 
quisite. When the United States steamship " Alabama " approached us, 
I called Mr. Mohl and told him I did not like having this packet of pow- 
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der on board, and that if the ship was likely to be searched, it must 
either be opened or destroyed, and then gave it in charge of one of my 
officers, the second officer, Mr. Harris, with orders to destroy this pack- 
age if I instructed him. I told him in that case to throw it overboard. 
Not being examined by the " Alabama," it was not then destroyed. Af- 
ter Isaving St. Thomas, we were boarded by a boat from the " Vander- 
bilt." This boat left the ship, ordering me to remain until they returned. 
I then called Mr. Mohl again, and requested him to let me see the con- 
tents of the package. To this he objected, saying it was a patent, and 
could not be seen by any one but himself and friends ; so I ordered it to 
be thrown overboard, fearing it might jeopardize the ship in some way, 
and it was accordingly thrown overboard. I believe it to have been 
white powder, as stated by Mr. Mohl, and had no reason to believe other- 
wise, and don't think any one knew the contents of this packet but this 
same Mr. Mohl. I do not now believe that it was anything but white 
powder, as above stated. I told Mr. Harris, above named, that when I 
instructed him, to throw it overboard. I expected to instruct him in case 
it was requisite for me to make myself positive on the point as to the 
contents. After the " Vanderbilt's " boat left the ship, I ordered Mr. 
Harris to throw this package overboard from the gangway. This was 
after the first boarding boat of the " Vanderbilt " left us, and before the 
boat came the second time, and after Mr. Mohl refused to let me see the 
contents. 

Question by Mr. Commissioner — When you instructed Mr. Harris to 
throw this package overboard, did you instruct him to throw it over on 
the side of the ship away from the " Vanderbilt's " boat, so that the pack- 
age could not be seen when it went over ? 

Answer — I gave Mr. Harris an order to throw it overboard from the 
starboard gangway, that being the nearest to my cabin door. It might 
have been the side away from the " Vanderbilt." The "Vanderbilt'* 
certainly approached me on the starboard quarter. I do not know 
whether the " Vanderbilt's " boat was at that time on the port or star- 
board quarter. I don't recollect having instructed Mr. Harris in any 
other way than I have stated. 

[The witness repeatedly refused to answer this question, by a direct 
negative or affirmative, and in all cases herein was unwilling to answer 
without verbose explanations. — H. H. Elliott, Commissioner. '\ 

Special interrogatory No. 1 — To this interrogatory deponent says: 
After my examination had been finished and written down by the Com- 
missioner, and while awaiting my second interview with " you, as sug- 
gested by you," I did hear that the cabin boy had stated that I had put 
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some papers in a tin box and thrown them overboard. I cannot say bow 
many days it was after my examination. It might have been two, or 
it might have been three. I cannot be positive. The cabin boy's name 
was John Eeed. I cannot say positively who told me. I think it was 
the cook. It was either the cook or steward. 

Special interrogatory No. 2 — To this interrogatory deponent says : I 
did not make or offer any statement or explanation to the Prize Commis- 
sioner previous to my examination and testimony in this suit, having been 
a prisoner and in jail up to the day when I was first examined by the 
Commissioner. I, therefore, had no opportunity, nor at my first exami- 
nation, as no question seemed to call for this explanation. 

Special interrogatory No. 3 — To this interrogatory he says : I did not 
apply, of my own accord, for leave to inspect my answer to the twentieth 
interrogatory, but I was sent for by the Commissioner, and thus I made 
an explanation. At my first interrogation, I considered the twentieth 
interrogatory to apply to letters, bills of lading, or papers connected with 
the ship or cargo. When the interrogatory was read to me by the Com- 
missioner, at this second interview, I then made the explanation relative 
to the package which was thrown overboard. The Commissioner, at this 
interview, did ask me whether I understood the twentieth interroga- 
tory, and my answer thereto, and he read the same to me. I then ex- 
plained as above stated. This interview took place at the office of the 
Prize Commissioner, the same day after getting a note from the Commis- 
sioner requesting an interview. I should think this was within three or 
four days after my first examination. That examination was made and 
completed oh the same day, viz. : on the 1st day of April, 1863. 

The witness desires permission to state that the cabin boy, John Reed, 
named herein, threatened, while on board ship, and before he reached 
this port, to do all he could to injure the witness, because he chastised 
him for iieglect of duty. This was stated in presence of many wit- 
nesses. 

STEPHEN JARMAN. 

Subscribed and sworn to this > 
16th day of May, 1863. S 

Henry H. Elliott, 

U. 8. Prize Commissioner. 

[Certificate of U. S. Prize Commissioner attached.] 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 



The United States, 

ag'^at 

The Steamer " Petbrhoff," her 
Tackle, &o., and Cargo. 



>- In Prize. 



Please to take notice that this Hon. Court will be moved for a rule or 
order awarding special interrogatories to be settled by the Court, and to be 
propounded to Samuel J. Redgate in prepa/ratorio in this case, so as to 
enable said Redgate fully to explain his political status and loyalty to the 
Government of the United States, and his conduct, motives and intents in 
relation thereto, and further, to explain fully his connection with the 
cargo of the " Peterhoif," and his motives and objects in connection with 
the voyage on which the said vessel was captured as prize ; and, also, for 
such other and further rule or order as the Court may deem proper in the 
premises. Which motion will be founded on an affidavit, with a copy of 
which you are herewith served, and brought on to be heard before the 
Judge of this Hon. Court, on the 29th day of April instant, at eleven 
o'clock, A. M., or as soon thereafter as the motion can be heard. 

LORENZO SHERWOOD, 
Proctor for the mthin-named Claimant, 

Dated April 27th, 1863. 

To E. Delafield Smith, Esq., 

v. 8. List, AWy, 



1 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 



The United States, 

The Steamer " Peterhoff," heb 
Tackle, &c., and Cargo. 



> In Prize. 



Southern District of New Yorky ss. : 

Samuel J. Redgate, one of the claimants of cargo in the above case, 
being duly sworn, says — That his political status, or citizenship, is a ques- 
tion for the Court upon the facts of the case when fully stated ; that he 
was a native-bom subject of the crown of great Britain ; that he became 
a resident of the State of Coahuila and Texas before the political separation 
of Texas from Mexico ; that he was active in his assistance and support of 
the achievement of the independence of Texas at the time that State be- 
came a Republic ; that he was a citizen of the Republic of Texas at the 
time of its annexation to the United States as a State ; that deponent, upon 
installation into various offices, as a member of the legislature of the State 
of Texas, repeatedly took the oath to support the Constitution of the Uni- 
ted States, though he was never required to and never did take any oath 
of allegiance to the Republic of Texas, or the State of Texas, or to the Uni- 
ted States, otherwise than by oath to support the respective Constitutions 
of the Republic and State of Texas and of the United States. 

Deponent further says — That since the annexation of Texas to the Uni- 
ted States he has borne true allegiance to the United States in every mat- 
ter and thing, and to all intents and purposes he has committed no act, 
nor has he had any secret design to commit any act, directly or indirectly, 
in aid or comfort of the enemies of the United States or those opposed to 
the jurisdiction of its government ; that, on the contrary, this deponent in 
every way and shape possible for him to act, opposed the secession of the 
State of Texas from the Union ; that, at the time of the passage of the so- 
called secession ordinance of that State, deponent was a member of its 
Legislature from Colorado county ; that, after the passage of the so-called 
secession ordinai^pe, deponent, together with fourteen members of the 
House of Representatives, four Senators, and six protesting delegates of 
the Secession Convention, signed an address or appeal to the people of 
Texas, urging them to resist the secession ordinance and to remain in the 
Union ; that said appeal or address was printed and circulated, as far as 
possible, throughout the State ; that deponent contributed to the circula- 
tion of said address a very considerable amount of money ; that he has 
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a printed copy of said address now ready to be produced ; that owing to 
the state of public feeling in the State of Texas at the time of the publica- 
tion and circulation of said address, the lives of the signers of the same 
were greatly periled ; that one of said signers of said address has since 
been murdered, as deponent has been informed and believes ; another is 
now in duress, as deponent is informed and believes ; and that the remain- 
der of said twenty-four senators, members, and protesting delegates, are 
all, or nearly all, in exile from the State of Texas as political refugees, 
and that amongst the latter is this deponent ; that this deponent, after the 
promulgation of said address, as he has reason to believe, narrowly 
escaped assassination before leaving the State of Texas, and knows that 
his life was conspired against by the secessionists in consequence of his 
political opinions, and of his opposition to secession. 

Deponent further says — That he got out of the State of Texas into 
Mexico in the fall of 1861 ; that he went to the city of Matamoras, where 
he continued to sojourn until the fall of 1 862 ; that, during his sojourn in 
Matamoras, deponent was in almost daily conference with the political 
refugees from Texas, and was privy to their designs and arrangements to 
persuade the government of the United States to take military possession 
of the western frontier of Texas ; that deponent went to England in the 
month of October, 1862 ; that at the time he started from Matamoras for 
England he fully believed and had no doubt that the western frontier of 
Texas would be very soon in the military possession of the United States; 
that while in England deponent heard of, and was informed of the sap- 
posed fact, that General Banks had gone to Texas with a very large 
force ; that at the time deponent started on the voyage from England to 
Matamoras, he expected and fully believed that upon the arrival of said 
vessel at Matamoras they would find the whole of western Texas in the 
occupancy of the military forces of the United States, and that deponent 
was greatly disappointed when he learned, after the capture of the " Pe- 
terhoff," that such was not the case. 

Deponent further says — That whilst in Great Britain he formed a co- 
partnership with John G. Galbraith, of Glasgow, Scotland, for the trans- 
action of business at Glasgow, London in England, and Matamoras in 
Mexico ; that the name and style of the firm was as follows : 

" Galbraith, Redgate & Co., Merchants, Glasgow;" 
" S. J. Redgate & Co., Merchants and Commission Agents, Matamo- 
ras, Mexico ;" 

that in pursuance of this arrangement, deponent was on his way out to 
establish the branch of said house at the city of Matamoras contemplated 
by said oo-paxtnership ; that said business was designed as a permanent 
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business, and that the larger part of the cargo of the " Peterhoff " claimed 
by deponent, as owner, consignee, agent, &c., was being taken out to Mat- 
amoras in order to establish a permanent and legitimate business in pur- 
suance of ^id co-partnership, and not otherwise. 

Deponent further says, that as it respects his political status, he is, as 
he ever has been, the implacable enemy of the so-called Confederate 
government, and all those in authority under it, and of those who sym- 
pathize in what he believes to be the objects and purposes of the attempt- 
ed revolution in the Southern States of this Union ; that he is firmly at- 
tached to the Constitution of the United States ; that he desires to be and 
remain a citizen of the United States, in case he can receive that protec- 
tion which his unwavering fidelity to the Constitution and the Union en- 
titles him to — ^but if, on the contrary, he is to be treated as an alien 
enemy, in consequence of the pretended or actual secession of the State 
of Texas from the Union, he desires to be regarded as a British subject, 
and in such event will claim protection under the crown of Great Britain. 

Deponent further says, that it is due to him, his loyalty and his repu- 
tation, as well as to the interests of others, that he should be placed right 
according to the facts before the Court, and before the public, in respect 
to the course he has pursued as a true and loyal citizen of the United 
States; that he respectfully protests against any course of proceeding 
that would falsely implicate him in treason, or the penalties or forfeit- 
ures of treason by construction ; that he respectfully asks the aid of the 
Court, in its discretion, under the thirteenth rule in prize cases, to award 
such special interrogatories in preparatorioy as will enable deponent to 
answer fully, and to produce the evidence in his possession in corrobora- 
tion of the facts hereinbefore stated ; or, that the thirty-third interroga- 
tory may be so enlarged in its scope of inquiry as to elicit the fact of 
loyalty and fidelity to the Union government, as well as the fact of hav- 
ing been a citizen of a seceded State in rebellion against the United States. 

Deponent further says, that at the time of taking proofs in preparato- 

rio in this case, he was without counsel ; that he was not aware of the 

nature of the proceedings, or of the necessity of so enlarging the inquiry 

beyond the standing interrogatories, as to place himself right before the 

Court as it respects his course and conduct as a citizen of the United 

States ; that deponent deems such explanation as he may be enabled to 

give just and necessary to his case. 

SAMUEL J. KEDGATE. 

Subscribed and sworn to before me, 
this 28th day of April, 1863. 

John A. Osorne, 

{7*. 8, Commissiomr, 
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DISTRICT COUKT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK.. 



The United States, 

The Steamer " Peterhoff," her 
Tackle, &C! , and Cargo. 



> In Prize. 



Motion for Special Interrogatories in preparatorio, in the case of Hie 
United States vs. The Steamer " Peterhoff,'*^ Sfc. 

Mr. Sherwood, in behalf of the claimants of the cargo, moved, on affi- 
davit, which he read, for special interrogatories to be propounded to 
Samuel J. Redgate, one of the claimants, to explain his political status, 
and to show his loyalty to the government of the United States. 

Judge Betts — These preliminary proceedings should have been taken 
promptly. 

Mr. Sherwood — We have an excuse, and to the end of making it clear 
I would call your honor's attention to the 13th rule of the Court. It is 
thus: 

"In the examination of witnesses in preparatorio^ the Commissioner 
" shall use no other interrogatories but the standing interrogatories, unless 
'* special interrogatories are directed by the Court. He shall write down 
" the answers of every witness separately to each interrogatory, and not 
" to several interrogatories together ; and the parties may personally, or 
" by their agent, attend the examination of witnesses before the Coro- 
" missioners, but they shall have no right to interfere with the examina- 
" tion by putting questions, or objecting to questions." 

The Court will see that under this rule no question can be propounded 
to a witness, except the standing interrogatories. It would be of no use 
for him to have counsel present unless the counsel can put questions and 
elicit answers necessary to be elicited beyond the scope of the standing 
interrogatories. 

Judge Betts — The question here is, Why was not the explanatory or- 
der applied for sooner ? 

Mr. SuERWOOD — In the first place, Mr. Redgate did not understand 
anything of rules of the Court. He had no counsel to advise with, and 
he went before the Commissioners honestly to answer whatever interroga- 
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lories were put to him. When he did employ counsel, after he had given 
his proofs in prepa/ratorio^ his counsel discovered the necessity of enlarg- 
ing the inquiry as respects Mr. Redgate, so as to enable him to answer as 
to his political status. Your honor will see, also, from the nature of the 
question, that it could not be embraced in the standing interrogatories. 
The standing interrogatories are not broad enough to reach this case. We 
think this is a point in the case which is intended to be provided for by 
the 13th rule, in which the Court shall exercise a discretion in ordering 
special interrogatories. 

Judge Bbtts — It does not appear why the party did not disclose the 
matter when first arrested ; but if the District Attorney and the counsel 
for the captors do not object, I do not wish to interpose any objection. 

Mr. E. D. Smith — I take the objection, first, that the application is 
improper at any time ; that there is no such practice in prize proceedings, 
allowing a person, after he has given his testimony before a Prize Com- 
missioner, to come in and make an affidavit, by which to come in 
and give further testimony. The only application that can be made, 
is in a case where, by an inadvertence, the Prize Commissioner has 
not taken down the testimony. We hold, also, that there has been 
laches in bringing the application, and that there is no foundation 
in the affidavit for bringing any such application before the Court. In 
every case the application must be made promptly. It will not do to wait 
until the testimony has been opened and matters suggested by the exami- 
nation of testimony. It must be made on the return of the monition at 
least. 

Mr. Upton — And it must be on an application made by tne government. 

Judge Betts — If it is a prize captured by a cruiser, then the captors 
apply for enlarged rules ; but if the capture was made by a ship-of-war, 
the government applies for an increased scope of interrogation. 

Mr. Upton — But the claimants cannot make such an application at 
all. But, if your honor please, I say that, even if there was no delay on 
the part of Mr. Redgate, and there was no validity in the objections which 
the District Attorney has raised, the point to which Mr. Redgate desires 
to be examined is wholly immaterial, and has been so decided by the Su- 
preme Court of the United States. It makes no earthly diiference 
whether Mr. Redgate is loyal or disloyal ; the question is, where was you 
bound ? where do you live ? &c., &c. ; and the loyalty or disloyalty of 
the claimant has nothing to do with it. 

Mr. E. D. Smith — The Supreme Court takes this position — that if the 
man is a citizen of a State in rebellion, he is an alien enemy. He is in 
that predicament, and by the polioy of the law of nations, his property is 
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to be taken for the use of the belligerent whenever it is found and taken. 
And it is not taken at all as a personal punishment, as a penalty upon 
him, but as a punishment to the place where he happens to be so unfor- 
tunate as to reside. The property he holds is proceeded against in rem. 

Judge Bbtts — The rule is this : The party appears before the Prize 
Commissioner, and he answers a series of interrogatories that are framed 
and prepared with reference to this class of oases. If the standing inter- 
rogatories are not broad enough to bring in all the facts, the prosecutor 
is entitled to make an application to the Court to have interrogatories 
framed to meet that particular emergency, and the Court can allow them, 
in its discretion. But after an examination has been gone through with, 
and completed, I am not aware of any practice which admits of the 
framing of special interrogatories, for a further examination. 

Mr. Sherwood — On that point I desire to be heard. My friends on 
the other side have stated that they ask the condemnation of the vessel 
and cargo on the ground that my client was an alien enemy, being a citi- 
zen of a seceded State, at war with the United States. This was a point 
which my client did not understand. He did not know the law when he 
was giving his testimony before the Commissioner. He had no coimsel; 
had no opportunity of being apprised of what was necessary to avoid the 
dilemma which they seek to visit upon him in this case. Now, the Court 
can see the urgent necessity of allowing Mr. Kedgate to place himself 
before the Court, and before the public, in his proper position. He asks 
the Court not to make him a traitor by construction. We do not wish 
to manufacture testimony. We have a printed address, which was circu- 
lated among the people of Texas, and calling upon them to resist the se- 
cession of the State, and to remain in the Union ; and it comes now with 
all its force, as bearing upon the question whether you are to treat a citi- 
zen of the United States as an alien enemy, who has stood up with all his 
might and main for the Union, and to condemn his property as lawful 
prize. On the principle of constructive treason. 

J udge Betts — I do not wish to interrupt the counsel, but I do not 
think it is a matter I can entertain — the question of loyalty or disloyalty, 
of a party. The individual status, as it respects the loyalty of Mr. Red- 
gate, I cannot try. His standing in Court is regulated by international 
law. If he is a citizen of that place he is considered an alien enemy by 
implication, if he was the most strenuous patriot. We cannot try that 
question anew, if the decisions of the Supreme Court are the pervading 
law of the country, and particularly as that law has been reaffirmed by 
the Supreme Court in late cases. The last case is recently printed in 
one of the periodicals. It is a decision by Judge Grier, and it holds that 
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the residence determines the status of the party. The only question is 
whether you can have the interrogatories enlarged to go into an exami- 
nation of new matter on the question of the status of Mr. Redgate. You 
are concluded, he being shown to be an inhabitant or citizen of Texas. 

Mr. Sherwood — As to the necessity of the motion, we might stop a 
little to inquire at what particular time we must make the application to 
the Court to enlarge the interrogatories. 

Judge Betts — Immediately before the testimony is reported. 
Mr. Sherwood — flow can a party make an application to enlarge the 
interrogatories until he has ascertained from counsel the necessity for so 
doing ? 

Judge Bbtts — You cannot stop proceedings in prize any more than 
you can in military matters, to inquire into all those extraneous proceed- 
ings. If it is a matter of necessity you are bound to make the fact 
known promptly. 

Mr. Sherwood — Mr. Redgate makes a valid excuse for not applying 
sooner. He says, that in giving his testimony, he was without coun- 
sel. Now, if the Court puts its denial upon the ground of the de- 
cison of the Supreme Court that we have no right to show the political 
status of Mr. Redgate, we are content to have the motion denied. But 
we think we have been in time in making the motion, and that we have 
brought it properly before the Court, as soon as we ascertained the ne- 
cessity for so doing. 

Judge Betts — Suppose Mr. Redgate had remained in Scotland and 
had not come over at all, would it not be just as much impossible to re- 
ply as it is now ? Proceedings in prize cases cannot be delayed to suit 
the personal convenience of the party ; I do not undertake to enter into 
a full exposure of the reasons, but the motion must be unavailable. 

Mr. Sherwood — If it is your honor's opinion that the motion would be 
unavailing, if made, I shall not press it. 

Judge Betts — The witness has given his status in his answers to the 
interrogatories ; he has stated the facts. All I say is, that, under late 
decisions, he being a resident of a rebel State, the fact fixes hi^ statm as 
that of an alien enemy. That is the doctrine as expounded by the Su- 
preme Court, and I iuppose it to be the general rule. 

Mr. Sherwood — I would suggest that this case does not come within 
that rule, for the reason that Mr. Redgate was not a resident of Texas ; 
he was driven out. 

Judg'e Betts — flis defence is on the merits ; he is either a citizen of 
the United States, and a friend, or else he is a neutral. That would bear 
upon the general merits of the case. 

8 [Motion refused.] 
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DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK.- 



The United States, 

agst. 

The Steamer " Pbterhoff," her 
Tackle, &c., and Cargo. 



N 

( 

s 



To the JBbnarahle Samuel R. Bbtts, Jttdge of the District Court of the 
United States for the Sovihern District of New York : 

Stephen Jarman, of Falmouth, England, intervening for the interest of 
his principals, the owners of the steamer " Peterhoff," her tackle, &c., and 
cargo — against which vessel, &c., and cargo, E. Delafield Smith, Esq., 
District Attorney for the United States, in the Southern District of New 
York, has filed a libel on behalf of the said United States, appears before 
this Honorable Court, and claims all and singular, the said steamer, &c., 
and cargo, for his said principals, and states that he was master of said 
steamer at the time of her seizure, as set forth in the libel aforesaid, duly 
appointed by the owners thereof, and that he is now the lawful agent for 
said owners at this port, and the rightful bailee of the said steamer, &c., 
and cargo. 

Second. — The claimant admits that the said steamer " PeterhoflF," with 
the goods, wares and merchandise laden therein, have been brought to the 
port of New York, and are now at said port, and within the jurisdiction 
of this Honorable Court. 

The claimant denies each and every of the allegations contained in the 
first, second, and fourth sections of the said libel. 

Wherefore, the claimant prays that the said steamer, &c., and cargo, 
may be restored to the claimant or to his principals, the said owners, with 
damages, demurrage, costs, fees, and expenses. 

MARTIN & SMITH, 

Proctors for CPL 

City and County of New YorJc^ ss. : 

Stephen Jarman, the within named claimant, being duly sworn, maketh 
this his test oath, and says that the foregoing claim is true. 
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That the facts and averments embraced iu the ubovo ohiiiti dro (ho 
truth in connection with the rights of this dcponout, mid hiN wild priih 
cipals, the owners of the said steamer and cargo. 

That the said steamer " Peterhoff," with her tackle, iipparol, furnllurn, 
and cargo, did belong prior to, and at the time of thn Houiiro, mihI n\W\ 
does belong, and if restored will belong to ncutraln, wubjoctH of 1 1 or Mtt« 
jesty, the Queen of Great Britain and Ireland. 

8. JARMAN, 

Sworn to before me this 21st 
day of April, 1863. 

George S. Leyinos, 

Notary Public, 



DISTRICT COURT OF THE UMTKD 8TATKH FOK Tl/K 
SOUTHERN DISTRICT OF NEW VOKK, 



The Usitb^ State?, 



The bTEAMEx *• rwtnMfin^ mol, Tj^.%Lt^ 
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unlawful capture dnd detention, in behalf of himself as owner, Gonsignee^ 
agent, and also in behalf of the underwriters. 

Second, — Claimant admits that said steamer " Peterhoff," with the 
goods, wares and merchandise, laden therein, have been brought to the 
port of New York, and are now in said port, and within the jurisdiction 
of this Hon. Court. 

The claimant denies each and every allegation contained in the first, 
second, and fourth sections of said libel. 

Wherefore, the claimant prays that the said portion of the cargo 
claimed by him as aforesaid, and which he prays more particularly to 
specify if necessary, may be restored to claimant with damages, demurrage^ 
costs, fees and expenses. 

LORENZO SHERWOOD, 

Proctor for Claimant 

Southern District of New York, 88, : 

Samubl J. Redgate, being duly sworn, maketh this his test oath, and 
says that the foregoing claim is true — that thd facts and averments em- 
braced in the above claim are true in connection with the rights of this 
deponent ; that the above named portion of said cargo did belong prior 
to, and at the time of the seizure, and still does belong to this deponent 
as owner, consignee, agent, &c., as set forth in the foregoing claim and 

answer. 

SAMUEL J. REDGATE, 

Subscribed and sworn to before me, ) 
this 22d day of April, 1863. S 

John A. Osborne, 

U, S. Commissioner. 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 



The United States, 

a^^st 

The Steamer " Peterhoff," her 
Tackle, &o., and Cargo. 



>• In Prize, 



First, George W. Almond, who is a resident of the city of London, and 
a subject of the crown of Great Britain, merchant, intervening for himself 
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as owner, and as agent and consignee of a portion of the cargo of said 
steamer ** Peterhoff," of the value of one hundred and fifty thousand dol- 
lars or thereabouts; and against which steamer and cargo E. Delafield 
Smith, Esq., District Attorney of the United States in the Southern Dis- 
trict of New York, has filed a libel in behalf of the said United States, 
appears before this Hon. Court and claims all and singular that portion of 
said cargo which stands in his name as owner, or consignee, or under power 
of attorney to act as consignee or agent for himself and principals, and 
states that he is lonafide owner, consignee, or agent for the portion of the 
cargo aforesaid, and is authorized and empowered to attend to, and to pro" 
tect the interest in the portion of the cargo aforesaid, and to demand res- 
titution thereof, with damages for unlawful capture and detention in behalf 
of himself as owner, consignee, agent, and also in behalf of the under- 
writers. 

Second. This claimant admits that the said steamer " Peterhoflf," with 
the goods, wares, and merchandise laden therein, have been brought to the 
port of New York, and are now in said port, and within the jurisdiction 
of this Hon. Court. 

This claimant denies each and every allegation in the first, second and 
fourth sections in said libel contained. 

Wherefore^ claimant prays that the said portion of the cargo claimed 
by him as aforesaid, and which he prays leave to specify more particularly 
if necessary, may be restored to claimant, with damages, demurrage, costs, 
fees and expenses. 

LORENZO SHERWOOD, 

Proctor for Claimant. 

Southern District of New York, ss, : 

George W. Almond, being duly sworn, maketh this his test oath, and 
says — That the foregoing claim is true ; that the facts and averments em- 
braced in the above claim are the truth in connection with the rights of 
this deponent ; that the above named portion of said cargo did belong 
prior to, and at the time of the seizure, and still does belong to this de- 
ponent as owner, consignee, agent, &c., as set forth in the foregoing claim 
and answer. 

GEORGE W. ALMOND. 

Subscribed and sworn to before me 
this22d day of April, 1863. 

John A. Osborne, 

U, S, Commissumer. 
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DISTRICT COURT OF THE UNITED STATES. 



The United States, 

V8. 

The Steamer " Peteruoff " and 
HER Cargo. 



Southern District of New Yorky ««. 



E. Lewis, (acting master in the United States Navy,) being duly sworn, 
says that he is, and was, at the time of the capture herein, attached to 
the United States steamer " Vanderbilt," and was appointed prize mas- 
ter of said qaptured property, and has brought the same, as such, into the 
port of New York for adjudication. That the captured steamer herein 
is laden with a large cargo packed 'in boxes, bales, and oases, the true 
character of which cannot otherwise be ascertained than by unloadiDg, 
opening, and inspection thereof. That such of the papers as were found 
on board said steamer very imperfectly disclose the true nature of the 
contents of said bales, cases, and boxes, and describe the same as mer- 
chandise simply, except in a few instances of artillery boots, and army 
shoes and blankets ; and as deponent was informed by persons composing 
the crew of the captured steamer, packages of papers of the vessel were 
burnt or thrown overboard, as the vessel was about being captured. 

E. LEWIS. 

Sworn before me, this 23d day 
of April, 1863. 

Henry H. Elliott, 

U, S. Prize Commissioner. 

Sir — Please take notice, that on the foregoing affidavit, and on the ^ 
evidence and proceedings herein, I will apply to the Court, on Saturday 
next, at the chambers thereof, at 11 o'clock a. m. of that day, or as soon 
thereafter as counsel can be heard, for an order for the unlivery of the 
cargo of the captured steamer herein, under such safeguard as the Court 
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may direct, to the end that the same may be opened, inspected, and its 
character fully reported to the Court, to be used as evidence on the hear- 
ing of the cause. 

Yours, 

F. H. UPTON, 

^, Counsel for the Captors, 

To E. Dblafield Smith, Esqs., 

U, S. District Attorney. 

Martin & Smith, Esqs., 

Proctors for Claimants, 



U. S. DISTRICT COURT. 



The United States, 

vs. 

The Steamer " Pbterhoff," and 

Cargo. 

Gtentlembn : 

Please take notice that on the papers on file, and the proceedings 
herein, I shall apply to His Honor, Samuel R. Betts, Judge, &c., at his 
chambers on Saturday next, at 11 o'clock, or as soon thereafter as I can 
be heard, for an order that the above cargo be unladen, and examined, 
and that a report be made to the Court of its character, to be used as 
evidence on the trial of the cause. 

Yours, &c., 

E.DELAFIFLD SMITH, 

£7". S. District Attorney. 
April 23, 1863. 

Messrs. Martin & Smith, 

Claimants^ Proctors. 
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At a Stated Term of the District Court of the United States 
of America for the Southern District of New York, 
held afr the United States Court Rooms, in the City of 
New York, on Saturday, the twenty-fifth day of April, 
in the year of our Lord one thou3and eight hundred and 
sixty three. 

Present^ the Hon. Samqel R. Betts, District Judge, 



The United States, 



vs. 

The Steamer " Peterhopf," and 

Cargo. 



On reading and filing the affidavit of E. Lewis, the prize master of 
the captured vessel herein, with the notice of motion of F. H. Upton, 
the counsel for the captors, and also the notice of the like motion by E. 
Delafield Smith, U. S. District Attorney, and after hearing the District 
Attorney, and said counsel for the captors in support of said motion, and 
A. F. Smith, and L. Sherwood, Esqs., in opposition thereto, now on mo- 
tion of said District Attorney of the United States, and counsel for the 
captor.s, it is ordered that the Marshal of the United States, having the 
custody of the captured property herein, without any unnecessary delay, 
cause the cargo of the steamer " Peterhoff " to be unladen, and stored in 
a safe and conveniently situated warehouse, and one having sufficient ac- 
commodations for the unpacking afld inspection of said cargo, and that 
such unlading and stowing be done only in the presence of the persons 
next hereinafter named. And it is further ordered that Edwin G-erard, 
Henry H. Elliot and Orison Blunt, Esqs., be, and they are hereby ap- 
pointed to examine and make a true and perfect inventory of the said 
cargo upon the unlading thereof ; that they open the boxes, cases and 
bales containing the same, and remove the contents thereof, so far as in 
their judgment it is necessary to do so, in order to ascertain the nature 
and quality of said cargo, and that with all convenient speed to return 
into Court the said true and perfect inventory together with their cer- 
tificate of the particulars, names, descriptions, and assortments of tlje 
goods therein set forth, with their marks and numbers, and the nature, 
use, quantities and qualities thereof, and any fact that they may discorer 
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and deem material in the premises. And it is farther ordered that the 
Marshal allow do person to be present at the unlading, storing, opening, 
and iDspcction of said cargo, other than the persons above named, and the 
Prize Commissioners, and the laborers by him employed in the work ; and 
after inspection thereof, to the entire satisfaction of the persons above 
named, to enable them to perform the duties specified, that the same be 
returned to their original oases, boxes, and bales, as nearly as possible, 
in the condition in which they were found ; and that said cargo be placed 
under the seals of the Prize Commissioners, impressed upon the doors, 
locks, or fastenings of the loft or lofts in which the same is deposited : 
thus to remain until the further order of the Court thereon. 

V 

(Signed,) SAMUEL R. BETTS. 

We consent to the form of the foregoing order. 

E. DELAFIELD SMITH, 

U. S. Distnci Attornei/, 

F. H. UPTON, 

[A True Copy.] Counsel/or the Captors. 

Geo. T. Betts, Clerk, 



DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 



The United States, 

aff^st 

The Steamer " Petekhoff,'' and 

Cargo. 
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The undersigned, a Special Commission appointed under an order of 
this Court, dated the (25th) twenty-fifth day of April, (18C3) eighteen 
hundred and sixty-three, " to examine and make a true and perfect inven- 
" tory of the cargo of the above steamer * Peterhoff,' to open the boxes, 
" cases aud bales containing the same, and remove the contents thereof, so 
" far as in their judgment it is necessary to do so, in order to ascertain the 
" nature and quality of said cargo, and to return into Court the said true 
" and perfect inventory, together with their certificate of the names 



122 

" descriptions and assortment of the goods therein set forth, &c., &c., and 
" any facts that they may discover and deem material in the premises," 
do hereby report as follows : That they have performed the labor specified 
in the above-named order ; that an inventory of all said cargo is hereto 
annexed. That a very large portion of the said cargo will be found, on an 
examination of the inventory aforesaid, to be particularly adapted to army 
use ; that large numbers of eases contain Blucher boots, which are known 
as army shoes; a number of cases contain *' cavalry boots," and are so label- 
ed, samples of said labels being hereto annexed ; that one hundred and 
ninety-two bales of the said cargo consists of gray blankets, adapted to the 
use of an army, and are believed to be such as are used in the United 
States army ; ninety-five casks contain horse shoes of a large size ; thirty- 
six cases of a large size, containing artillery harness in sets for four horses, 
witlf two riding saddles attached to each set. There were also on board two 
hydraulic presses, in pieces, adapted for cotton. That a considerable por- 
tion of said cargo consists of drugs, directed ** Burchard & Co., Succes- 
sors, Matamoras, Mexico," in which among an assorted lot of drugs, 
quinine, calomel, morphine and chloroform, form an important portion. 
The cargo consists as follows, viz. : 

1520 cases merchandise. 

109 trunks do. 

286 bales do. 

169 casks do. 

209 kegs do. 

559 bundles do. 
1343 bundles hoop iron. (14 in dispute.) 

280 bundles and bars steel or iron. (.7 in dispute.) 

New York, May 29th, 1863. 
All of which is respectfully submitted. 

ORISON BLUNT. 
HENRY H. .ELLIOTT. 

The undersigned, one of the Commissioners appointed by the Court to 
examine the cargo of the steamer " Peterhoff," concurs in the annexed 
inventory and description of said cargo, but difiers from his colleagues 
upon said commission as to that portion of their report which describes 
certain of the cargo as being particularly adapted to the use of an army. 

EDWIN GERARD. 

New York, May 29, 1863. 
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'"°'o*tVrfl 


la 23 












a3 




2;! rolls Sagsiog. 


o 


1® 50 












50 




50 coils Rope. 


'€>' 


1 m i'.> 


1( 
6 




3 








6 
4 


< L. W. Hose & Suu- 
i mer Cloths. 
Mixed Ho«e. 


.€> 


13 






1 










Cloths. 


1® 4& 












45 




5 45 buiii'.leB, 2 coill 
I each, Rope. 


■p 


iKSn 


I 






IS 






4 


( Hicfiea, Scrawl, 
( SlockB & Dies. 






1® 2B 










29 






Iron kega, Hails. 




1 


5oa ce 


2 






7 








Saws and Files. 






75a 81 


2 






5 









(PickAs's&HsDd'i, 
I Axes & Batcheti. 






82-3201 












120 




8pad«a and Shovels. 






i'm-nn 










i2 




42 AnTils. 






lOOOI.W 












no 




00 Black S. BeUowi, 






:!17®218 








2 






1 


View. 






!i30i92a(i 


6 






1 






6 


Planes and Hardwita. 






2fiO(327Q 












27 




Shovels Hud 8pad«s. 






Forward, 


729 




17 


28 


129 


S12 
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t Caroo, fee. — Coniirvci, 



mass. 


IWirn. 


fm> 


« 


Mf 


Cxti 


I.P 


« 


l)p'.J 


FmJ It Clfi.. 




FunvKril 


720 




17 


28 


12fl 


fil2 






B 


la 29 


29 












16 


Arm; Blucher Boola 


'£1° 


nos 89 


10 












^ 


5 Full leagLb Itu^sett 
( Anuj Boot!,. 





1@ 10 

lis 14 
15® 17 


6 
3 




e 

t4 








4 


lSha«l«, i\ecJt-Ue», 
i Collars, SusppiidBL'B 
I &. asa'd Dry QoudB. 

Crinirau ShirU. 

LadiPs'Cllars&CuaB. 




1(S 10 






10 








1 


Gray miKed Blank*U. 


°6>° 


1I@ 17 


7 












2 


( Bl5ck and RDBselt 
( Bluthers. 


^ 


la 2 


2 












1 


Soft Hals. 


3(B 8 


1 






& 






2 


Saddles &.l!ard«are. 


" 


10 


1 












1 


Eovse BruBheo. 


" 


12a 16 








6 






1 


Hardware. 




lea 112 


9 






2 






2 


iaddleiy fliQQininB. 




23a 24 








2 






1 


Hardware. 




4 or 11 








1 






1 


Do. 




25® 37 


13 












8 


aat Steel and Filra. 


O 


m 4 


= 












4 


(Dryao'.ds&Lailles' 
} Gailor*. 


Bnnkd i Co., 


1^ (i 

32® 37 

B9 



6 












6 

1 


(Red.ivhitpnndl.lue 
i BantiDg. 

>r,.g». 

JulMne. 




Forward, 


81S 




39 


43 


ISi 


613 







SoHEDDLi OF Cargo, &o. — Continutd. 



lABES. 


NiMim. 


rtiM, 


tAv 


Bil», 


CaiLs, 


£.f. 


[lg.1., 
512 


n,'^. 


huJ 14 C«itliL 




Forward. 


SIS 




36 


43 


12B 




Birilianl k To. 
Sintttori. 
JbUuoru. 


403 -11 
42a 53 
60a SI 

ioa@ioe 


2 








' 




1 


i Iron Kegs Oil. 

Drugs. 

Droga. 

Ass'd Dry Goods. 


<^> 


1® 23 
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6 


Rolls Zinc. 


/\ 




















^o»:.^ 


13 ID 


10 












2 


Can'd MeaU &. Sonpi 


"X/" 




















^ 


1® 18 
203 '2.Z 
23@ 27 


3 




12 
4 








9 
1 

2 


( Clotba and 8umm« 

i Clolhing. 
Clotlis. 
Ap,'(i Dry Qooils. 




119@147 


29 




12 








1 
10 


J Arm)? or Gray Bto 
\ ke.f. 

( Ho«e, Shirls. Di««- 
\ ers,&c. 


"e. 


277 
282®320 
321 r. 3-: 1 


e 
11 


39 
S3 


1 








2 

I 

3 
3 


31ioa^. 

White BlankPlB. 
t Show and L't Bin- 
J clier Boots. 

Sbrep Skina, 


'e 


836@3-)3 


4 












S 


Saiidlerj Harilware. 


B4iS1367 




24 












Congress Qaiters. 


:^, 


8740878 














1 


Sort Uala. 


,a 


10 43 


10 




S3 








10 


hss'A Dry Goods. 


o 


1® 78 










78 






Iron V.eg». Kails, 




Forward 


!I41 


98 


101 


72 


^oe 


612 
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SouKsnLS OF Cargo, &€.- 



lABU. 


Ncrnkm. 


<'WM 


Ti'k. 


y» 


f«li 


hp. 


BDn'l> 


tlH. 


Feud t<i Cophii. 


^ 


Foimard 


Sfl 


ss 


101 


73 


2oe 


fiia 






lO S 




6 










1 


Congress Qailera. 




IS 2 


2 












2 


StBtJoneryantlSoap. 




19 2 


2 












2 


Dry Qiiode and Paper. 


■*ll.m.. 


la 2 


2 












1 


Paper. 


^ 


9B0 


' 












1 


Crimeaii ahirls. 


















Nu8.2fliidn,CaBe» 




















MBohiaery;Noa. S 
and 6, IroD Bed 




















PlatP for PresFi ; 


(p.jo>) 


ia I! 


' 










9 




No. 4, Iron PiBlon 
Rod; Not. i.5, 7, 
B, 9, JO, NHiol>er» 
Tiol TlBiblr^, Bup- 
pospd to beloDg 
witb this ept. 


WV" 


la 85 






86 








4 


(Mised and Gray 
J BlankeM. 


v-. 


86(3 90 






^ 








1 


Do. do. 


6> 


19 3 


n 












2 


AsM'd Driiga. 


°^' 


19 05 
9B9104 








M 




9 


1 


la Bbla. Horae ShoBB. 
Bsga Horse S. Nails. 


"a 


1509160 
15ei9160t 
1613177 


8 
17 




8 








6 

B 


nosierj. 
WiiUinn Biudiii^. 


'^- 


2009211 






l.a 












2519276 


23 


2 




2 






4 


i Shoes, eiioe Tlirr'ad 
( and 91niB IVjt-. 




2789281 


4 












1 


aiiltliBrBuMM. 




Forward, 


1006 


108 


206 


169 


20B 


530 
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f Garqo, &c. — Continued. 



SIBB, 


Nanlm. 


^ 


Tib. 


Mm. 


bikl 


s^. 


Ink 


^i. 


FduJ 1. Codu. 




ForwHnl, 


looa 


108 


200 


1S» 


200 


fiao 






"<-> 


2680273 


e 














Slioea. 


e= 


BBSllT 






an 








4 


[ Uixod aud Gray 


:e. 


335@3!i7 


:; 


1 










2 


Combs aod Uueklpa. 


e 


80® 99 












2(1 




20 coila Rope. 


<■> 
















1 


SamplM. 


'O' 
















1 


Do. 


,^. 
















1 


Do, 


No Mark. 
















1 
1 


Do. 
Do. 






















(^) 














9 




9 rolls Bagging. 


1. rn 


















f GOO bosec Tin, (1 in 


w.. B 


















i .ii^imlB.) 






laao 


109 


28S 


169 


209 


669 






o 














1857 




(1343 biiiidlea Hoop 
}ln>n,(14iiidiapnte.) 


No Mflrk. 














287 




t280tmndles&liftrB 
\ StBt-lorlron, (7 in 
( di-,™i..J 
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COPY OF OAKD TAKEN OUT OF TRUNK No. 11 <^b 
ATTACHED TO COMMISSIONERS' REPORT. • 



From J. WETHERELL & CO., 

Tanners^ Curriers^ Shoe Manufacturers^ ^c,j 

Northampton. 
This Trunk contains, 



5, 6, 7, 8, 9, 10, 11, 12, "j 



Pairs. 
Total. 



100 Army Bluchers. 



OOPY OF CARD TAKEN OUT OF TRUNK No. 90 /b\ 

j\/w 

ATTACHED TO COMMISSIONERS' REPORT. 



From J. WETHERELL & CO., 

Tanners J Curriers, Shoe Manufacturers, Sfc, 
Northampton. 
This Trunk contains, 

5, 6, 7, 8, 9, 10, 11, 12, 

>• Pairs. 

Total. 



36 Cavalry Boots. 
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COPY OF INVOICE TAKEN OUT CASE No. 105, ATTACHED 
TO COMMISSIONERS' REPORT. 

Mbs3rb. BURCHARD & Co., 

auccEHSORS, London, 18 ■ 

Maiamorat, Mexico, W. C. 

No. 105. 
Bo'T OB SAMUEL BARTON & SONS, 

HO^rBR, GLOVER, TAILOR, AND READY-HADE LINEN WAREIIOUSRHAN 

'"i LMBciHPT^oBrMiur ) ^'*' ^ Strand. 

TOOBUKKATTHEHIOKT- f CoMpkle OulfitS fOT IndtQ. 

(ThreH doors from Norlhumberlaud Houae.) 
No. 105. 



isns. 




VZUTM. IHCBU. 










Pec, !l>. 


G damask Table CloUis, 


80 by 07 


lO.'S 


ii 


3 






4 doz, dBiimsk Xapkms, 


20,1^ '■ 201,^ 


13/3 


2 


13 






6 pairs Kupf^r BlankeU, 


70 " C2 


21/ 




a 






2fj yd8, Irish Lineo, 


30 inchpB wide, 


1/9 




^1 


11 




29 yds. super Liuea, 


35 '■ 


2/3 




& 


3 




40 yda. Crash, 


18 ■' " 


M. 




10 






G4 yds. Long Clolli, 


35 Js' " " 


lOrf. 




5 






■i\H Co. 


311 " 


ll<i. 




18 






10 yila. black Lashiiig 


25.U ■' 


3,'fi 




18 






12 linPD browD Turkish Tow 


els, (For) 












S doz. pairs brown coltnn 8 


ocks. 


12/ 




16 






1 doa. do. merioo 


Feet. (For) 






S 






1000 ench, C, 7, 8, 9, 10, lie^ 


Needles, (Sharps,) 


c/ 




10 






SOOeach, 2,3,4, G, heat Ta 


orB' Needles. 


0/ 




12 






6 doB, fach, 24, 30, 36, 40, 60 
Cotton, (200 yarila each. 


Coates' best Spool) 


1/10 




15 






9 grosij beat [learl Shirt But 


Carried forward, 






16 






as 


16 


S 



862. 






35 


IB 


9 


c. 10. 


2Jb' doB. CBmbric Handkerchiefs, 


15/ 


1 


'i 


6 




S &IS. bent sm^ill Fine, 


8/6 




10 


G 




8 fts. middle Bizeil Pina, 


3/ 




9 






3 Dtq. large do. 


i,e 




7 


G 




1 doz. Ho. 13, best Ralland Tape, 






1 


S 




2 doz. No. 27, do. do. 


2/ 




4 






IdOK. No. 13.5, do. do. 






3 


'! 




9 gr". each, No. G and No. 7, whiw Himkn 4. Eyes, 


ad. 




9 






3 aro. do. 5 do. 7, biaek do. -do. 


6<i. 




3 






3 Hts. patent black Tlir^ad, 


3/4 




10 






3fts. do. white do. 


3/4 




10 






3ai.. ShocThread, 


2/11 




8 


n 




lOyda. Frentli Alpaca, 27 ii.cbpa wiile, 


2/C 


1 


5 








£ 


1 


4 






^ 


IT 


9 




3 pairs BtoutlpBther Boots, 


18/ 


^ 


14 






6 colored cottoti ShirlH, 


3,'6 




1 






S blQB cotton ShlrU, 


8/ 




9 






a paiTB cotton aiockinga. 


■2/ 




13 






2 black Neck Tie:), 


2,C 




5 








£ 


« 


IS 


il 
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RECAPITULATION OF CARGO. 

1520 Cases. 

109 Trunks. 

286 Bales. 

169- Casks. 

209 Kegs. 

559 Bundles. 
1343 Bundles Hoop Iron, (14 in dispute.) 

280 Bundles and Bars Steel or Iron, (7 in dispute.) 

E.E. New York, May 29, 1863. 

RICHARD H. HARDING, 



Clerk to Comnmsionm 



ORISON BLUNT, i ^ - ^. .„, 

HENRY H. ^i^i^ior^r^iCommisBimersforBmhrgt 

EDWIN GERARD, S and Inveatigatm, 
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TRIAL OF THE CAUSE 



IN THE 




niUi 3inU% §'Hixui §mti, 



BEFORB THE 



Hon. SAMUEL E. BETTS, 

Jiid^e of the United States for the Soutliern District of New York, 



July 7th, 1863. 

Mr. E. Del afield Smith, United States District Attorney, opened the 
case on the part of the government and the captors, and proceeded to 
make a brief statement of the leading facts, and of the principles of pub- 
lic law which he regarded as applicable to the case. This statement will 
be found more in detail in the learned advocate's closing address to the 
Court upon the conclusion of the testimony. 

Mk. Augustus F. Smith. — Before the trial proceeds upon the merits, 
I desire to raise, on behalf of the claimants, a preliminary question of 
jurisdiction. 

I submit that the captors, having taken the vessel into the port of Key 
West, jurisdiction was in the District Court at that port, and there is a 
want of jurisdiction in this Court. He cited Act of June 26, 1812, sec. 
G, 2d Statutes at Large, p. 761. In case of all captured vessels, &c., the 
District Courts have exclusive cognizance, as in civil cases of admiralty 
and maritime jurisdiction. 

Where this act is referred to in Conkling's Treatise, 3d edition, pp. 
247-8, it appears that this portion of the law is deemed to apply to all 
cases of capture. 

In the case of the " Merino," 9 Wheat, 391, it is held that " the Dis- 
trict Court of the district where the seizure was made, and not where the 
oifence was committed, has jurisdiction of proceedings in rem, for an al- 
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leged forfeiture. If the seizure is made on the high seas, or within the 
territory of a foreign power, the jurisdiction is conferred on the Court of 
the district where the property is carried and proceeded against." 

The legislature has declared that the District Courts of the United 
States have jurisdiction of those cases where vessels are seized on the high 
seas, as they have in civil causes. In civil causes this Court has juris- 
diction, if the vessel is seized within the district, or, if seized on the high 
seas, and brought to this port : and Congress seems to have conaidered 
that was the rule in relation to these prizes ; for, in regard to vessels 
taken by private armed ships, they have passed an act authorizing that 
captures by private armed vessels may be removed to another port. (Act 
January 27, 1813, sec. 5; 2d Stat, at Large, 793.) 

District Attorney. — Allow me to call your honor's attention to the 
language of the case in 9 Wheaton : "If the seizure is made on the higlj 
seas, or within the territory of a foreign power, the jurisdiction is con- 
ferred on the Court of the district where the property is carried and pro- 
ceeded a^jfaifist" So that it is material to the jurisdiction, not only that 
the vessel should be brought to the district but that it should be there 
prosecuted. Now, your honor will observe there is no language ^^Jirst 
brought," such as there is in some of the criminal statutes. In proceed- 
ings against persons for violation of the slave trade, there are statutes 
which confer jurisdiction only upon the district where the vessel is first 
brought ; but the language goes on, and says : " first brought or appre- 
hended." And in the case of the United States vs. Baker, (the Savannah 
privateer case,) where the Circuit Court sat in full bench, the Court held 
that the criminal statute^ which provided that the trial must be in the 
district where the parties are " first brought or apprehended," was in the 
alternative. In that case, it appeared that the defendants had been 
first brought to Hampton Roads, in the district of Virginia,, and yet 
the Court held it was not sufficient to confer exclusive jurisdiction 
that the vessel was taken into the port, but it must also appear that the 
men were apprehended in that district. So the result of that decision 
was, that although the vessel and men were subject to prosecution in the 
district where they were taken, yet, having been brought into the port of 
New York, and apprehension having been made here, the statute must be 
regarded as in the alternative, and the jurisdiction, if perfect there, be- 
cause the vessel was taken into that port, was also perfect here by reason 
of the apprehension. Now, we say that, in order to make this jurisdiction 
exclusive in Key West, it was necessary not only that the vessel should 
be taken there, but that she should have been proceeded against there; 
and not having been proceeded against there, and being brought here 
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and proceeded against here, that creates a perfect jurisdiction in this 
district. 

Mr. Upton — It is hardly worth while that the case should be incum- 
bered with this objection, which has already been passed upon in previous 
cases ; and I am sure counsel would not have raised this question if he 
was aware his client himself had desired that the vessel should be brought 
North. [Counsel read letter of Samuel Jarman to the British Consub 
dated Key West, March 11, 1863: and letter from the British Consul 
to the Vice- Admiral.] (See Appendix.) 

Mr. Augustus F. Smitu. — If your honor please, if these letters are admis- 
sible, which I do not suppose, upon this question, I submit Captain Jar- 
man has waived no right and has not made any request. He has simply 
said, " Gentlemen, I say nothing." He is there, in the custody of the 
prize master, on board his vessel, a prisoner. A letter is written to him, 
and he says nothing — in legal effect, nothing whatever. But I submit he 
could not waive anything. 

Court. — You may proceed with the case, and I will look at the point. 

District Attorney. — I take the ground, not for the purpose of discus- 
sion, but to be understood, that there is no statute which says a vessel 
shall be proceeded against in admiralty **in the district where she is fir%t 
brought," in civil proceedings; and in the criminal statutes the language 
is " first brought or apprehended," and these words are held to be in the 
alternative 

Mr. Sherwood. — Upon the law, as I understand it, I would say it is 
indispensably necessary that this vessel should be proceeded against in the 
port where she is. first taken ; but if she be taken to a port where the Oourt 
has authority, the vessel must be taken with due notice to the parties, de- 
signating the port to which she should be taken. And this becomes very 
important, in giving notice to parties in diflerent parts of the world as to 
where they can go and attend to their rights. 

Counsel for the United States and for the claimants then proceeded to 
read the proofs taken in preparatorio, viz.: 

Deposition of Captain Stephen Jarman, (in part.) 
** of John Murphy, (chief engineer.) 
" of Captain Jarman, (additional questions.) 

District Attorney proposes to read question put by the Commissioner, 

Ma. A. F. Smith objects to the question, on the ground that the Com- 
missioner has no right to put any question except what was contained in 
the order. 

Objection reserved. 

Mr. a. F. Smith also objects to the statement by the Commissioner, at 
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the close, that the witness '^ repeatedly refused,^' &c., (three lines,) as ini' 
proper. 

Judge Betts notes the objection. 

District Attorney reads all the testimony objected to, and continues 
reading the deposition of the Captain, including the part about the cabin 
boy. This part the District Attorney moves to strike out, as irrelevant. 
The Judge strikes it out as irrelevant and redundant, and says he will not 
regard it. 

Deposition of Samuel J. Redgate, (a passenger.) 
*» of G. W. Almond. 
" of Robert Bowden. 
" of Henry Bound, (first officer.) 
" of Walter N. Harris, (second mate.) 
« of C. H. Tredgidgo, (third officer.) 
" of James Diamond, (cook.) 

In the deposition of Samuel Redgate, the District Attorney calls at- 
tention to the 20th and 31st interrogatories. 

In the deposition of Harris, he calls attention to the 20th and 37th. 

In the deposition of Tredgidgo, he calls attention to the lltb, 13th and 
14th. 

Mr. a. F. Smith calls attention to the 16th. 

Mr. Upton, to the 20th, 28th and 36th, and to the witness' hand 
writing. 

Deposition of Thomas Webber, (steward.) — Omits reading down to the 
20th answer, and calls attention to that. 

Mn. A .F. Smith calls attention to the 22d. 

Deposition of George Duffy, (fireman.) — Nothing nofied down to 20th 
interrogatory. Attention called to that. 

Mr. a. F. Smith calls attention to the 6th answer. 

Deposition of John Read, (Seaman.) — Mr. Upton calls attention to 
the 20th and 34th answers. 

Deposition of J6un A. Hammill, (seaman.) — Only reads answer to 20th 
interrogatory. 

Adjourned to July 8th. 
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July 8th, 1 863. 



Counsel for the United States and for the captors puts in evidence 
bills of lading, &c., eighty -eight documents. 

1. Register (No. 14) showing the vessel to be the property of Jo- 
seph Spence. 

2. Bills of Lading, from Nos. 155 to 220 inclusive. 

The District Attorney states these will be referred to ; that they are 
all substantially alike, " goods to be taken from ship at mouth of Rio 
Grande, by lighters," &c., deliverable to " order ;" no consignee named ; 
shipper endorses his name and directs delivery — and endorsed to passen- 
gers, either Almond or Redgale, on board the vessel. 

Mr. a. F. Smith calls attention to the fact that some are endorsed to 
Captain Jarman ; also, two endorsed in blank ; that at least three-fourths 
are not endorsed at all ; and calls for bill of lading to order of Burchard's 
Successors, Matamoras. 

Mr. Upton reads bill of lading to order of Burchard's Successors, Ma- 
tamoras. It is No. 207. States that, with this exception, the bills of 
lading are all to order. 

Mr. a. F. Smith calls upon the District Attorney to refer to the Mex- 
ican Consul's certificate. 

Mr. Upton. — This is of no consequence to us. You can call attention 
to it. There are several. 

Mr. A. F. Smith — Are there not to every one, except some gunny 
bags ? 

Mr. Upton takes for granted there are to all. 

Mk. a. F. Smith inquires if all these papers are in. 

District Attorney. — We put them all in. 

Mr. Upton. — They are all in evidence, and we are now stating upon 
what part of them we rely. Document No. 242 will be referred to. It 
is a letter describlrig a cotton press, addressed to Pile, Spencc &< Co., 
signed J. Bows. (Reads letter.) I will refer to bill of lading of this 
press, to show thut it is described, not as a cotton press, but as a hydraulic 
press. 

Mr. Upton refers to Merchants' Manifest (No. 8); calls attenClou to 
the heading^, &c., aud says it shows that all the cargo hi deliverable to 
order, except that cousigaed to Burchard's Succes*f>rH^ and every article 
shipped is without any description, being called simply **}x>xes," *^ cases,' 
&c., except in two iri«tanceg. On the fourth page are the entries, 145 
c^ coils ;" ^^J '' coils :" 20 " coil^.*' 

JcDGK- — " Coih" of what ? 
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Mr. Upton. — That is the question. In the first, an inspection will show 
that the word " rope" has been erased. 

Mr. Upton next calls attention to a short paper as to the conditions of 
homeward cargo, signed by Bennett & Wake. Referred to as showing 
these were charterers of the vessels, who entered into an agreement with 
Pile, Speuce & Co. 

Mr. Upton states that there is no charter party among the papers. 

Mr. a. F. Smith. — There should be a charter party ; we have a re- 
ceipt for it from the prize master. 

(Reads affidavit of Lewis, acting-master of the ** Vanderbilt," and list 
of papers.) 

Mr. Upton calls attention to the cargo books — only proved and re- 
ferred to, to show that " (quantity and quality-' is filled up without any 
description. 

Mr. Upton calls attention to the log book, which is introduced for no 
other purpose than this : the heading of the log book, on all previous voy- 
ages, is in the ordinary form; but on this voyage she loads from Plymouth; 
the other page is blank, and the port of destination is not named; you 
can't discover to what port she is bound, or from what port she dame. 

District Attorney introduces special report of Commissioners on 
discharging cargo, dated May 29, 1863. 

The District Attorney states that out of 4,400 packages, nealrly 3,000 
contain contraband, as described in all the treaties. 

Judge Betts asks him to specify. 

District Attorney. — Artillery harness, boots, blankets, &o. 

Mr. Upton reads letter from the admiral to the prize master, direoting 
him to proceed to this port.. (Reads in part.) 

Mr. Sherwood reads the balance, by which it appears the vessel w»8 
ordered to Boston. (See Appendix). 

V 

The Court adjourned to the 9th of July. 
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July 9th, 1863. 

The District Attorney presented, for the consideration of the Court, 
a copy of the following letter : 

"No. 77 CORNHILL, E. C. 

London, Nov. 24, 1862. 
" Dear Sir: 

" We may state, for the guidance of any friends who may be desirous 
of shipping to America, that arrangements have been made for the dis- 
patch of a vessel by us to the Rio Grande about the first week of Decem- 
ber: that cost of freight and insurance on goods can be paid at the port 
of delivery. The services of the highly respectable firm of Messrs. Brown, 
Flemming & Co., at Matamoras, have been secured ; also those of Mr. 
Redgate, Lloyds' agent, an expert in cotton, and who has been resident 
nearly 40 years in Texas and Mexico ; that gentleman's services will be 
of great value to shippers in respect to his local knowledge and influence, 
as also as regards agency of the inland transit, and landing and shipping 
of goods and cotton. Mr. Harding, of the firm of Messrs. Harding, Pul- 
lein & Co., of this city, has been named, and consented to act, as factor, 
for the receiving of the proceeds in cotton, and the equal distribution of 
same to shippers according to value of respective shipments, and who will 
effect the necessary insurance ; further, a Mr. Besbie, of the Confederate 
States of America, holds a contract from that government, whereby he is 
to receive 100 per cent, on invoice cost, payable in cotton at specie value, 
clear of all charges of freight, &c., for any goods he may deliver into the 
Confederate States ; said contract has been authenticated by Mr. Mason 
and others ; he is willing to share same, say to the extent of 50 per cent., 
with any houses who may feel inclined to ship. Moreover, said parties are 
at liberty to send out their own supercargoes ; and if the goods can meet 
with a better market, shippers by our vessels may avail themselves of said 
contract or not ; but in the latter case there will be no certainty of getting 
cotton back, as the wagon trafiic cannot be properly carried out without 
the aid of government support, in shape of teamsters, to attend to cattle, 
and which the Confederate government will supply from the army to fa- 
cilitate the inland transport of goods and the bringing back of cotton for 
the contract. In the event of peace or cessation of hostilities, the Con- 
federate government, by the contract, binds itself to receive goods that 
are shipped but not delivered, and for any orders not shipped, but in course 
of same, 10 per cent, profit upon inv.oice cost and charges. 
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" Any further information you may require we shall be happy to give 
our best elGforts to obtain from the respective parties interested. 

" We remain, dear sir, 

Yours, truly, 

(Signed) Jas. J. Bennett & Wake." 

Mr. Augustus F. Smith objected to the reception of this paper. 

District AttoriJey. — I refer the Court to the case of the " Romeo," 
reported in 6 Rohinson^ 355. (The District Attorney proceeded to read 
and comment upon that case, and to state the particular facts bearing upon 
the character and authentication of the letter.) 

Mr. Upton. — The paper comes from the Department of State to the 
District Attorney, and he offers it. It comes authenticated by the signa- 
ture of the Secretary of State, in which he declares this is a copy duly 
compared with the original. Here is the paper, and your honor must hear 
it read in order to determine what effect it may have in the cause — 
whether it can be evidence in the first instance, or, if not, whether it shall 
be introduced in an order for further proof This letter is addressed to 
shippers of cargo by James J. Bennett & Wake, the charterers of the 
vessel. It is dated, London, Nov. 24, 1862. 

Now, I state the grounds upon which I offer this letter, and contend 
that it is legitimate evidence on the first hearing of this cause. This 
paper is authenticated by the certificate of the Secretary of State, and by 
the certificate of the United States consul at London ; and by the affida- 
vit of Joshua Nunn, chief clerk to the consulate at London, who swears 
to the hand writing of Bennett & Wake, known to him, on the original 
document. So that this document comes before the Court as fiilly and 
thoroughly authenticated as any document can be. Now, I know it is a 
very familiar principle in the law of prize, that every case is to be heard in 
the first instance upon the papers found on board the vessel and the tes- 
timony of the witnesses captured with the prize. But there is a wide 
meaning to that last limitation — the testimony of the witnesses taken with 
the prize. Now, by reference to the interrogatories propounded to these 
witnesses — the 21st interrogatory — it will be found that they are each in- 
quired of as follows ; 

Are there, in any other country, and, if so, in what, or on board of 
any other vessel than the one on board of which you are now testifying, 
and if so, what vessel, any paper, letter, or document of any character 
whatever, relating to this vessel and her cargo, and, if so, state what they 
are and the contents of them ? Now, under that interrogatory — ^and I 
believe I have stated substantially its terms — if any individual, Mr. Red- 
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gate, Mr. Almond, or +he captain of this vessel, had been aware, and no 
doubt they were all aware, of this letter written to the shippers of the 
cargo on board this steamer, by Bennett & Wake, they would have been 
bound to answer the interrogatory, and set forth the contents of that let- 
ter I have read to your honor, and it would have been evidence in this 
cause . Now, can it be said, that it is a departure from the regular pro- 
ceedings in a Prize Court, to prove by other testimony such a document 
as that, if it could be proved by the mere hearsay of a witness taken on 
board the vessel ? Why, surely not. But I have not offered this evi- 
dence without authority to sustain me in doing so ; and I have one so 
precisely in point, that it seems to me it disposes of the question. I re- 
fer your honor to the case of the ** Romeo," in ^th Robinson^ p. 351. 
The sole question in that case was as to the admissibility of a letter ap- 
plicable to the case, not found on board the " Romeo," but sent in by a 
naval officer who found it on board another vessel, which he did not cap- 
ture, to the king's advocate, and he produced it at the trial. I will state 
what the question was. The sole question, in the case of the " Romeo," 
was the nationality of the vessel. Great Britain was at war with Prus- 
sia. The " Romeo " was apparently an American vessel, but this letter 
which was found on another vessel, and sent into the king's advocate, 
showed that she was sailing under false colors ; that, in fact, she was a 
Prussian and had adopted the American colors, and obtained American 
papers, for the purpose of avoiding capture. Of course, admitting the 
authenticity of that letter, it was conclusive as to the nationality of the 
vessel, and the fraud practiced upon the British cruiser. The paper was 
not found on board the vessel. On the part of the king's advocate the 
circumstances were stated as I have stated them, and he offered the letter 
in evidence; There was insufficient proof in the case without thcletter, to 
justify condemnation. The vessel could not have been condemned as ene- 
my's property. It was objected to on the part of the claimants, upon pre- 
cisely the grounds that objections will be made to this letter of Bennett 
& Wake — " that the prize act directs every cause to be brought to adju- 
dication in the first instance, on the evidence of papers found on board that 
or any other captured ship." Where a vessel is captured and brought in, 
the Court is in possession of all the evidence arising from the case. It 
knows all the circumstances relating to the papers judicially. But where 
papers are introduced from extrinsic sources, all collateral circumstances 
are entirely out of the view of the Court. It has no means of tracing the 
authentication of the papers produced, nor, in fact, of knowing anything 
Tespecting them. 
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In reply, it was said that the direction of the prize act contains no neg- 
ative terms that can be understood to exclude evidence of this kind in 
particular cases. That, in the standing interrogatories, there is one in 
which the question asked is, " whether there are, on board any other 
ship, any papers, &c.," which cannot relate merely to ships brought in. 

Now, I wish to call your honor's attention to this important particular. 
The twenty-third interrogatory, in prize, adopted by the British Admiral- 
ty, conforms to the thirty-first of our interrogatories, but it is by no 
means so broad ; the inquiry refers simply to "any other vessel" — noth- 
ing else. But in our interrogatories, it begins : " Are there in any coun- 
try, and, if so, where, or on board any other vessel, and, if so, what/' 
Now, it was contended, on the part of the claimants, in the case of the 
" Romeo," that, under that interrogatory, the meaning was unquestiona- 
bly any other vessel captured and brought in ; and the papers of a captured 
vessel only could be invoked in a prize cause. But it was answered, that 
could not be so ; that the interrogatory was broader, and asked " whether 
there was on board any other ship " — not merely any other ship captured, 
but any other ship. The counsel says : 

" In respect to them (captured ships) only it would be superfluous to put 
such afQ interrogatory, since those papers must be supposed to be already 
in the custody and knowledge of the Court, and it would run in other 
terms, whether there are in this Court any papers ? There is nothing, 
therefore, in this application, which is contrary to the regularity of pro- 
ceedings in prize causes." 

On the other side, it was argued that the 23d interrogatory did not ap- 
ply, since the meaning of the inquiry was only to confirm the authentic- 
ity of papers regularly produced. Your honor will see that the argument 
made use of by claimant's counsel, in that case, in opposition to the in- 
troduction of the letter, now proposed to be read in evidence, for the rea- 
son that under the interrogatory by virtue of which it was contended they 
should be introduced, reference is had only to papers " on any other ship," 
whereas, under our own interrogatory reference is had to papers anywhere 
in the world relating to the vessel or cargo. Hence a broad distinction. 
Now, I shall ask your honor to decide the very question which Sir Wm. 
Scott avoided deciding. He avoided deciding it, on a ground which your 
honor may take here ; but there is not occasion for taking it here that 
there was there, because, as I said before, the paper is only admissible in 
evidence imder an interrogatory varying as it does so substantially from 
the terms of the interrogatory in the British Admiralty. But mark the 
language of Sir Wm. Scott, in his opinion in this case, and note how per- 
fectly applicable it is to the case at bar : 
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" A paper is offered to the Court as evidence in the cause, which, it is 
contended, cannot' be received, as not having been found on board this, or 
any other captured vessel, and as being on that account not within the 
regulations of the prize act. In the course which I mean to pursue, it 
will not be necessary to enter into this discussion, because if there is a 
mode conformable to Act of Parliament, and the practice of the Court, 
the Court would naturally rather adopt that mode, than be led unneces- 
sarily into a consideration of the diflficulties that have been stated. 

" The Act of Parliament ordains, that if any doubts arise, the Court 
may direct farther proof; but it has not limited the cause of doubt to evi- 
dence actually on board, nor could it, with propriety, have imposed any 
such restrictions. The Court itself might possess information that would 
completely falsify the claim. Could it be said, in such a case, that, be- 
cause the depositions and the formal papers were consistent, there should 
l3e no means of extracting the real truth of the facts ? Could it be ex- 
j>ected that the Court should proceed to judgment on the mere formal evi- 
<i€nce, in opposition to its own private conviction, that the whole of what 
Tvas there stated was false ? It would be impossible to maintain that 
proposition to the utmost extent. It must be allowed, then, that there 
^may be instances in which the Court has the power of calling for extra- 
neous evidence. In acceding to any prayer, the Court will undoubtedly 
oe much guided by the nature of the original evidence. But it cannot 
^ith propriety be maintained that the Court is absolutely concluded by 
It- When a case is perfectly clear, and not liable to any just suspicion, 
tte disposition of the Court will certainly lean strongly against the intro- 
duction of extraneous matter, and against permitting the captors to enter 
^pon further inquiries ; but in the present instance the case is not free from 
^^jection on the original evidence. 

** The Court may also, I conceive, in the exercise of its discretion, and 
^nder the grave responsibility which accompanies all its actions, be at 
liberty to consider a little the effect of the evidence proposed to be in- 
troduced." 

On the hearing in the first instance, the Court said we are at liberty to 
^ear the paper, and consider what effect it will produce in this cause. 

" If it is slight and vague in its nature, the Court will be less easily 
induced to depart from its usual course. But can it be said, that the 
relevancy of the paper in question is not material ? If there is no doubt 
that the paper offered was a ship's paper, though on board another vessel, 
^Mch I think there is not, I am of opinion, that it is competent to me, 

when the evidence is of so stringent a nature as that proposed, to admit 

it." 
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There the only question was the nationality of the.vessel. The only 
question in this case is the true destination of the cargo of the "Peterhoff." 
• That letter proves it beyond all doubt. *' It is stringent," as Lord Stowell 
says in this case, " it is stringent evidence, and therefore I must admit it. 
I accede very much to what has been said, as to the dependence which 
the credit of papers must have on the circumstances under which they are 
brought in. But that is an observation which affects the question of cred- 
ibility. This is a paper apparently under the hand writing of Noble and 
Arbuthnot, who have been avowedly much engaged in the concerns of the 
vessel now before the Court. Is not such a paper material ? I am of 
opinion that the Court is at liberty to have doubts extrinsic of the evi- 
dence, and that this paper may be admitted in an order for further proof. 
What I shall do at present will be, to make an order for further proof, 
giving the captors leave to introduce the paper, in such a manner as they 
may be advised." 

And they did introduce it, and condemnation followed. 

Now, that case proves, beyond all doubt, that this letter, if not admis- 
sible in evidence on this hearing, is properly to be considered by your 
honor on this hearing, for the purpose of determining whether you will 
make it the subject of an order for further proof. That case proves 
that, beyond all doubt. Of course, neither that, nor any other evidence 
can or will be made the subject of an order for further proof, if there 
does not remain on the mind of your honor some doubt as to what should 
be the decree of the Court upon the original evidence apart from that. Wc 
have no doubt whatever that it will be entirely unnecessary to make any 
such order. We have no doubt that when the case comes to be submitted 
to the Court, your honor will say, upon all the evidence, ** there ifl no 
shadow of doubt as to the destination of the vessel, without that proof, 
and I need not, therefore, make an order for further proof," which would 
delay. But it is our duty now to bring to the knowledge of the Court 
that such a document exists, and to say there is irrefragable proof of the 
destinati(m of the cargo and vessel, to supply the enemies of the country. 
It must be received on this hearing, or if there ii any doubt upon the 
proof that this vessel should be condemned, it must be the subject of ^ 
order for further proof, and it is upon this ground that the paper is offered 
in evidence. 

Mr. Sherwood. — I supposed, your honor, that the matter would turn 
out precisely as I was about to suggest — that the coimsel did not really 
intend to introduce this at the present time, but only for the purpose of 
some supposed effect it might have on the mind of the Court. ThereforCj 
I regard it as an effort to steal in the matter in a side-long way, with » 
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view of prejudicing the claimants in this cause. Now, the authority 
which he introduces there from 6 RoUmon^ meets him plump in the face. 
Sir Wm. Scott declined to receive this letter without an order for further 
proof. We intend to make the incipient objection, which is this : inquir. 
ing how that paper comes there ? What is the object of introducing it 
here ? Is it a thing that we have had any opportunity of answering? Is 
it a matter which arises extraneous to the papers of this vessel ? Did it 
require a witness on the other side of the Atlantic to get it over here and 
authenticate it ? Did it come in a roundabout way from Washington, or 
was it introduced through the proof of a witness examined in Court, under 
the standing interrogatories ? The counsel knew it was extraneous, and 
understood there was no warrant for its introduction, in the first instance, 
in this cause, and without an order for further proof; and it was with 
this view that I rose to make the objection, founded upon the inquiry, 
how the paper came here. 

Again, this seems to be a circular letter of Bennett & Wake. They 
were ship brokers, and wanted to get men to put freight upon that vessel, 
whereby they might get freight money under their contract. There is no 
vessel named in this circular letter, and it is about equivalent to one of 
Mrs. Winslow's advertisements with regard to the soothing syrup— it has 
nothing definite. It purposes to issue from ship brokers, and there is 
nothing very definite connecting it with the claimants of the ** PeterhoflF." 
The matter is extraneous — is hearsay. There is nothing to show any 
connection between it and the shippers of these goods, who, for aught 
we know, shipped upon their own account ; and it is not known that they 
ever saw the circular letter of these ship brokers, who were advertising for 
patronage, and holding out inducements for persons to ship on some vessel 
they were about to send to Matamoras, Here were vessels going from 
London and Liverpool and from all other places to Matamoras, and Ben- 
nett & Wake may have issued their circular, as an advertisement, that if 
people would come to them and offer their merchandise through them, 
they would give them an opportunity of making much money. What 
oocmection has this with liie claimants here ? 

• In the next place, under what rule of Court do they seek to get this 
in V They say that under one of the standing interrogatories they had a 
right to put this question. Well, so they had a right to put the ques- 
ti(m, elucidating the inquiry, " Are there any other papers, &c. ?" 
What do they propose to do — the witnesses stating nothing — they know- 
ing nothing about it? But say the counsel, there was something in Eng- 
land; and they go and fish out a circular letter — ^from the gutter for 
aught we know — ^inviting persons to ship in a vessel sailing from London 

10 
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to M atamoras ; but what vessel it was, no one knows. Gould we haye 
any opportunity of meeting it ? And if, in the first instance, such evidence 
can be rung in, for the condemnation of the vessel, according to the rule 
the counsel contends for, what security can there be for the claimants 
of a vessel or cargo ? When we have applied for matter of explanation 
on our side, the Court has been very stringent. The counsel insisted that 
the Court should be stringent, and would not even allow a mwi to put 
himself right before the country and the Court, by way of explanation, 
even as to the first interrogatory, as to his political status. No, they said, 
if there is anything in regard to this, it must be on an order for farther 
proof; we cannot travel out of the matter, in order to bring in this extra- 
neous proof, because we are circumscribed and limited down to specific 
inquiries, such as are prescribed. 

Now I consider it all but an attempted outrage, not only to violate the 
principles that should obtain in prize cases, in the first instance, but to 
abrogate the practice of the Court, under the standing interrogatories and 
prize rules. We cannot explain this matter ; we have no opportunity; we 
are cut off. Are they to apply the rule stringently, and when they can- 
not obtain evidence under the legitimate rules of inquiry, are they to be 
permitted to resort to this, which is certainly outside of the rules, and can- 
not be brought in, except on the order for further proof? 

Mr. a. F. Smith. — If your honor please, the proceedings in prize oases 
are very well understood at this day, although when this war began most 
of us had no experience in them. The trial in a prize suit is more like an 
inquisition — ^perhaps, an inquisition before a grand jury — than like an or- 
dinary trial. The result of the trial is by no means conclusive upon the 
great questions presented to the Court. The Court sits rather as an ad- 
visory tribunal — advising its own government in respect to the question of 
prize or no prize ; and foreign governments ordinarily accede to the decis- 
ions of the prize tribunal, where the trials are conducted according to the 
rules of evidence and law of nations, and with fairness. But if the proceed- 
ing is conducted not according to rule, but in violation of rule, with what 
propriety can our government ask the government of the neutral, interested 
in the determination of prize or no prize, to accede to the decision of that 
Court ? Now, in this case, upon an application made to examine Mr. Red- 
gate and two or three other witnesses in the ordinary way, by oral interroga- 
tories and by cross-examination, I was willing that it should be done; but it 
was suggested that it would not be according to the order or method in which 
causes are tried in Prize Courts, and might be objected to by the British 
government, or our own; so the proposition was dropped. If we are 
to try this cause according to rules which are exceptional, I aak with what 
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propriety the British government can be asked to accede to the decision 
of this Court, should your honor decide it was prize. I have heard it 
stated twenty times, at least, in this Court, that the sole method of trying 
a cause upon the issue of prize or no prize, was to resort to the documents 
on board the vessel, and to the testimony of witnesses on board ; and it is 
said, that while the government gains some advantage by that method of 
procedure, to wit : that they examine the witnesses without opportunity of 
consultation among themselves, without opportunity of consultation with 
counsel, without opportunity of consultation with any person out of the place 
where they are confined, taking their statements ex partehefoie a prize 
commissioner, appointed by the government ; yet there are compensations 
also to the claimants, in that the persons who are to give the evidence 
are their own officers and friends, or the crew. There is compensation to 
one side and to the other, in that sort of proceeding, and there seems to 
be nothing unfair in confining it to the papers and witnesses found on 
board. But the moment you permit the government to go outside of the 
witnesses and papers found on board the vessel, that moment you are put- 
ting the weight into the scale of the government, and taking from the com- 
pensation that belongs to the claimants. It has been denied to us already, if 
your honor please, an opportunity to oflFer an explanation of the testimony 
^ taken before the prize commissioner. And why ? Because, by the strict rules 
of prize law, the witnesses are to be examined without consultation among 
themselves. I ask your honor how long we should be listened to, if we 
were to make an application to prove the opposite of what is contained 
in this letter ? If your honor please, objections would come from the 
other side so loudly that we could not be heard an instant, and we would 
not be heard by your honor, because it would be irregular. But the 
government come here and propose a piece of evidence which they know is 
wholly irregular. It is true, they preface their argument by saying, "we 
have an authority which is absolutely in point," and one would have 
thought the libellants' counsel had an authority directly in his own favor. 
But it turns out that it is an authority against him. It turns out that Sir 
Wm. Scott refused to hear that evidence as evidence, in the first instance, 
upon the issue of prize or no prize. And that was a much stronger case 
than this, for there the paper was found on another vessel, which, if cap- 
tured, would have made it evidence beyond doubt. In this case they pick 
up in London — perhaps in the street — perhaps from the hand of some 
one interested to injure the owners of the cargo or of the ship — they pick 
up, no one knows how, a letter ; they find some one to make an affidavit 
as to the hand writing ; it is sent to Washington, and a certified copy is 
forwarded here. My associate has, I believe, characterized it as an out- 
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rage. I do not wish to characterize it ; but I know that if I had been m 
the other side I would not have offered the letter. They have no right to 
try to produce upon your honor's mind an unfavorable impresBion by the 
production or oflFer of this letter. I feel perfectly sure yojar honor will 
not read it, or give it any weight whatever, but I say it ought not to be 
oflfered. 

The government have advantages enough in a trial like this, and they 
ought to be satisfied. No government ought to pursue any other course 
but the even one, and no government officer ought to pursue any course 
but the even one. The public officer represents the government ; but if 
he knows to-day of matter that should discharge this vessel, I say he 
ought to state it, and he has no right, and his associate has no right, to 
come before your honor, and produce testimony which is not admissible in 
a prize case. 

Now, I say, there is not the slightest reason for the production of this 
letter here. They cannot bring the first reason why it is evidence ; they 
have not stated a reason. All the rules of prize cases are opposed to its 
being evidence. And this is not a time for further proofs. If your 
honor is clear, upon the legal proof in the case, that the ". Petefhoff '^ 
and her cargo should be discharged, you will discharge her. If your 
honor thinks there is a doubt, you will hear us on the question whether 
or not there ought to be farther proof. If there is a great doubt, your 
honor will order further proof. 

But if there are to be further proofs in this case, they cannot be or- 
dered so but that we have a right to be heard. Your honor will dis- 
charge the vessel, I believe ; but if you should declare it to be a case for 
further proofs, we shall be heard on both sides ; and when they come into 
Court imder that order, and try to introduce this letter, it will be time 
enough to show why it is not then admissible. 

In the trial of a case of prize or no prize, there is an exception to the 
rules prevailing at common law, in this, that the issue is tried on hearsay 
evidence ; the case is tried on the depositions of witnesses, and they fre- 
quently state hearsay. If, too, letters are found on board the vessel, which 
would not be strictly legal evidence in a common law case, your honor 
would receive them here. But when you go beyond that, and grant an 
order for further proof, you must be guided by the rules at common law. 
If they send for other witnesses, can we not examine them in the ordi- 
nary way ? If they examine witnesses in England, cannot we orosB-exam- 
ine them ? They go to England, call a witness, and produce this letter. 
I ask if it would be evidence ? It is written by a man who is not a claim- 
ant. It does not speak of the ^* Peterhoff," but simply of some ship 
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which the ship-brokers propose to dispatch. It is not in any way con- 
nected with the claimants of this cargo or ship. Upon what principle, if 
this cause were now being tried on new proof, could they read that letter ? 
They could not do it. It could not be read. There must be a limit to 
the time when they are permitted to try this cause on hearsay evidence. 
It is bad enough that my clients, and the clients of Mr. Sherwood, should 
be deprived of $500,000 or $600,000 of property on hearsay evidence 
taken on board the ship ; but surely hearsay evidence taken in London 
cannot be brought against them. Upon the opportunity afforded by an 
order for further proof, we shall have an opportunity of bemg heard ; but 
to offer the paper here, with a view to influence your honor, I say is 
wholly irregular, and I submit the paper should not be heard at all. 

District Attorney — In offering this paper, I have pursued, as your 
honor will perceive, the very course pursued by the king's advocate in 
the case of the ^^ Romeo," reported in 6 Rohimon^ 355. It does not ap- 
pear in that case that there had been any application for farther proof at 
the time this offer of the paper in question was made ; indeed, it is evident 
there was not ; and the king's advocate, in that case, presented the paper 
in question as a part of the evidence in preparatorio. Now, if the Court 
please, the opinion of Sir William Scott does not contain a word of cen- 
sure upon the king's advocate for presenting the paper. On the contrary, 
the opinion shows that the learned judge, in that case, had very serious* 
doubt whether or not it was not admissible, without an order for further 
proof; for he says : " A paper is offered to the Court as evidence in this 
cause;" not offered as the foundation for an application for further proof, 
but presented as evidence in the cause. And he says : 

" A paper is offered to the Court as evidence in this cause, which, it is 
contended, cannot be received, as not having been found on board this 
or any other captured vessel, and as being, on that account, not within the 
regulations of the prize act. In the course which I mean to pursue it will 
not be necessary to enter into this discussion, because if there is a mode con- 
formable to the Act of Parliament and the practice of the Court, the 
Court would naturally rather adopt that mode, than be led unnecessarily 
into a consideration of the difficulties that have been stated." 

So that he makes no intimation that it would not have been perfectly 
proper to consider the paper as evidence in the cause, without an order for 
further proofs. He leaves it an open question. 

Now, with that case known to me, and this paper sent to me by 
the Secretary of State of the United States, in two different forms— one 
the form in which it has been commented on by the counsel for the cap- 
tors, and the other a form more full, with a letter from the Secretary o( 
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State that it was to be used in the canse in such manner as I might think 
fit — ^it seemed to me proper to offer the letter at this stage, that your 
honor might consider whether it was evidence in the cause, or might see 
fit, if a doubt arose, to order further proof in order that the paper might 
come in. In either case, it was proper to offer it to the Court, 

Now, if it was proper for the king's advocate, without any adjudicated 
case which he could cite for his justification, to present the paper before 
Sir William Scott had made the comments he did, how much more proper 
is it for me to present this letter, when the paper was treated in the 
manner Sir William Scott received it ; going on, by indirection, to con- 
sider the paper with other evidence in the cause. 

It seems to me that a fair and truthful answer to the thirty-first inter- 
rogatory, on the part of some one of the officers or passengers on this 
vessel — some one cognizant of all the negotiations which attended and 
preceded this enterprise — would have revealed the existence of such a 
letter as this ; because, on examination, it contains the name of Mr. Bed- 
gate ; it mentions him as a person familiar with the cotton trade, and 
with the market in Texas, and then it contains a remarkable coincidence 
of dates and circumstances — the " Peterhoff " sailing at the very time 
there indicated — so that no one can read it and not rise with the immova- 
ble moral conviction that it refers to this very enterprise — the " Peter- 
hoff" sailing from London, with Besbie on board, having a Confederate 
contract. Under these circumstances, there appeared to be no question 
as to my duty. 

Now, in this relation, it is proper that I should refer to the course 
which has been pursued by me in this cause : giving up the mail which 
was on board this vessel, which might have contained evidence to con- 
demn it ; afterward, notwithstanding the urgent appeal of the counsel for 
the captors, that these men should be cross-examined, both of us believing 
that they could not endure it for an hour; rejecting that course. I have 
throughout pursued a course of strict justice, if not of liberality, toward 
these parties. But the evidence, as presented here, must be admitted on 
all hands to be of a moral character which cannot be answered ; and they 
are entitled, as individuals and claimants, to nothing but simply their legal 
rights, to no favor and no indulgence, to nothing but a rigid administration 
of the law of prize. 

But, to return, I say, whether at this stage of the cause the paper 
should be admitted as testimony, there is certainly authority for present- 
ing it to the Court : Sir Wm. Scott not considering that there was any 
impropriety on the part of the king's advocate in offering a like paper, but 
determining that he would receive the paper and weigh its contenta-nd* 
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though pre^nted not as the foundation for an application for farther 
proof, but as evidence in the cause, as I present this — and passing over 
the point, in order more easily to admit the paper by indirection. 

Judge Bbtts said that the practice of this Court was to regard an in- 
quiry on further proofs as a distinct proceeding — as one made upon plead- 
ings and proofs, and a distinct substantive mode of action, where proofs 
were allowed on either side, and witnesses were examined orally and 
cross-examined. In the hearing, in the first instance, no cross-examina- 
tion was allowed. It would seem from the decision of Sir Wm. Scott, 
however, that the Court may inform itself in the progress of the trial, in 
the first instance, whether or not there may be ground for farther proof; 
but he does not point out the order of proceeding to be taken in order to 
fulfill that — ^whether to stop, and permit testimony on either side, or carry 
out the first proceeding, and then grant an order for farther proof on 
either side. Evidently, on principle, if farther proof is allowed on behalf 
of one party, the other party must be privileged to meet it. It would 
very much complicate the proceeding to allow this, on the first hearing, 
and it was not the practice of the Court here to do so. Then the ques- 
tion was, whether this evidence was justifiably offered in the first in- 
stance — whether it is to affect the cause as testimony bearing on the 
nature of the arrest — or whether, if the judgment of the Court should 
be against the party prosecuting, it is to be the foundation for an or- 
der for further proof. He did not choose to go into this matter largely, 
because, perhaps, the true force of the case cited would be more manifest 
by collating it with other cases. But it was, in itself, a decision from a 
leading Court, and especially, beiug the decision of the highest Court of 
the parties who are claimants in this cause, he thought it very folly justi- 
fied the Court to hear the evidence, and let it go in with the body of 
proof. If found not to be pertinent and proper, it would be laid aside. 
If it ought to be blended with the general action — ^if the opinion Sir Wm. 
Scott advanced, that the Court may avail itself of evidence taken collat- 
erally in the matter, was correct, he would have to admit and weigh it. 
He would receive the paper with this reservation, not passing upon its 
legal effect. 

Mr. A. F. Smith called attention to a receipt of the prize master, show- 
ing that among the papers taken by him were— 

** Copy of Contract with Charterers." 

** Agreement with do. " 

On examination, the paper referred to was found, dated London, Oct. 
27, 1862, being an agreement by which Bennett & Wake were to get 
commission. 

Adjourned to July 10th, 1863. 
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July 10th, 1868. 

ARGUMENT OF MR. E. DELAFIELD SMITH, 

District Attomet/ and Advocate of the United Staiei. 

May it please the Court : 

This oase is clothed with profound interest in the public mind both of 
Europe and America. . It is brought to the bar of a Court, commissioiied 
by the government of a great country, and charged with the determina- 
tion and application of international law. Not solely individuals, bat 
nations, are parties to this controversy. Not alone an august judieial 
tribunal at Washington, but the imperial courts of a distant continent, 
will sit in review of the judgment which shall be pronounced heore. Yet 
the testimony spread upon this record is within a narrow scope. The fiicte 
marshaled before us are few. A decision may be reached without strain- 
ing the eye in search of precedents, beyond such familiar adjudicatioDS 
as have long ago sunk to the level margin of an elementary treatise. It 
is true, indeed, that consequences of magnitude have become entangled in 
the issue. But for them, the world might well wonder that so simple a 
case should have so aroused the populace of one country, and so interested 
the publicists of many. 

Was the recent enterprise of the " Peterhoff" honest or fraudul^t? 
Was her voyage lawful or illegal ? Was her destination real or simu- 
lated ? 

In deciding the issue involved in this capture, two classes of facts de- 
mand attention. First, such as are of a public character, too general to 
require specific proof, and sufficiently notorious to come, of their own 
force, within the range of unaided judicial cognizance. And, secondly, 
those established by the testimony taken in prepa/ratorio^ consisting of the 
responses of witnesses to the standing interrogatories administered by the 
Prize Commissioners, together with such light as an inspection of the 
ship's papers and of her cargo may throw upon the intent of those by 
whom her course has been directed. 

In the summer of 1861, the foundations of this land trembled with an 
earthquake of territorial war. The country was aroused as from a sleep. 
Guards^ of her own appointment, still lingering in her high places, were 
prepared to trample out her life if she lay still, and to assassinate her if 
she arose. Perjured treachery and audacious force vied with each other 
to destroy a government, which discovered its worst enemies amongst tba 
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most pampered and caressed of the children of her protection. The war 
was not for a boundary, a province, or a form of goverment. Its purpose, 
sorrowfully seen at home, was to annihilate the unity and life of the na- 
tion. Its consequences, greedily predicted abroad, were to open the best 
portion of the western hemisphere to insolent foreign footsteps, which 
periodically humiliate the states of Mexico and South America. It was 
a rising, not to overthrow tyranny, but to establish it. Q-uilty leaders 
and deluded communities affected to reproduce the drama of the Ameri- 
can Revolution, making Oppression perform now the part that Liberty 
enacted then. 

Words and acts of attempted conciliation were wasted. Awakened to 
its own defence, the government is forced, at length, to the arbitrament 
of war. The Executive establishes a blockade of the insurrectionary 
ports. The Emperor of the French, dreaming of his personal aggrand- 
izement, and hating the principles of republican government, weaves 
wily arts for our embarrassment ; and Britain, without his excuses, green 
with jealousies, which our ovations to her Prince should have cleansed 
away, whets with the stone of national animosity the cupidity of her 
tradesmen. Government and people, emulating each the bad faith of the 
other, hasten to confer rights upon one belligerent and to heap wrongs 
upon the other. Ships, clad in iron, start from her docks to prey upon 
the merchant marine of a friendly power, while Vessels crowd the harbor 
of New York flying the red signals of England, to the exclusion of* the 
flag which was once the protection of American commerce. In defiance 
of the public law of the world, English bottoms infest our Southern seas, 
violate the belligerent right of blockade, and bear food, medicines, and 
arms to the enemies of human freedom and of stable government. 

Such was the situation of public affairs, when the naval forces and the 
federal courts of the United States, the one with untiring energy, the 
other with intelligent firmness, surrounded with increasing hazards the 
Ijold breaches of blockade and the wholesale indulgences in contraband 
trade, with which this unnatural conflict was fostered and prolonged. 

Then cunning greed invoked frauds and subterfuges, to do by indirec- 
tion what had proved at length too dangerous and impracticable for 
the open arts of enterprise. The little harbor of Nassau, in the island of 
New Providence; the port of Cardenas, on the northerly coast of Cuba; 
and, at last, the unfrequented region of Matamoras, in Mexico, are mag- 
nified into vast marts of trade, and become the rivals of Liverpool, Havre, 
and New York. Ships of ponderous tonnage traverse the seas and swarm 
in the vicinity of these inconsiderable places. Owners, shippers, and 
masters, with remarkable effrontery, claim that they are centers of sub- 
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stantial, legitimate, and independeDt trade. At the same tinie, the ooni- 
mon sense and common knowledge of the world acknowledge that they 
are mere stopping places and ports of transhipment, by or through which 
munitions of war and articles of necessity, of comfort, and of luxury, may 
be carried from the British Isles to the insurgent section of the American 
Union. So the British bark " Springbok^' sets her chaste sails for Nas- 
sau. So the British schooner ^^ Stephen Hart" turns an honest face 
towards Cardenas. And thus, we say, the steamer "Peterhoff" pursaes 
her virtuous pathway to Matamoras. But the rough sailor follows in the 
track of each. He sees through the thin disguises. He thrusts aade 
the flimsy veil. He arrests the pretender and sends her where she must 
submit to the scrutiny of a court of justice. 

In the light, then, of the notorious fraud, the simulation, the circuity, 
the indirection, with which this contraband trade to the Southern ports 
has been projected and persisted in, we approach the proofii in the case 
now under consideration. No intelligent examination of the testimony 
now before us can be attempted, without a recognition of the public facts 
to which I have adverted. 

Sailing under such circumstances, it must be conceded that the " Pe- 
terhoff," if guilty, would shroud her purpose in the depths of dissimula- 
tion ; and, if innocent, would fail in no mark of frankness, and stoop ta 
no concealment. We shall observe, in the course of our inquiry, how 
much she has displayed of the one, and how little of the other. 

It appears that this steamer, immediately preceding her late adventure^ 
had been the subject of an agreement between Messrs. Pearson, Kahn- 
weiler and Dobsou, gentlemen extensively engaged in shipments to the 
so-called Confederate States. In that agreement, it was provided that 
she should transport a cargo of merchandise for the " Confederate States,'' 
and deliver it by running the blockade if possible, or by sailing to the 
port of Nassau or Bermuda, and she was to return with a cargo of cotton 
produced in the " Confederate States." Pearson seems to have been her 
owner. This contract was performed in a voyage to Nassau and return 
to London with a cargo of " Confederate " cotton. She appears to have 
been built in Great Britain, is now registered in the name of Joseph 
Spence, of London, and is rated of the burthen of 669 tons. 

Her cargo for this last voyage was put on board in December, 1862, 
and January, 1863, by twenty-six different shippers. A large quantity 
was consigned " to order," and the remainder to three passengers, Red- 
gate, Bowden, and Almond, or to their order. These three passengers 
were in the ship at the time of the capture. The entire cargo is ostensi' 
bly destined, by the bills of lading, to " off the Eio Q-rande, for Mata- 
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Horas, to be taken over the bar in lighters." The cargo is a general as- 
lorted one, a large portion, however, being contraband of war, there being 
acre or less contraband in every shipment. 

She cleared from London ostensibly for Matamoras, Mexico, on the 
iffch of January, 1863. No criticism is provoked by her papers. Leav- 
Qg London, she called at Plymouth, England, where she lay some seven 
T eight days, and left about the 20th of January. Compelled to put 
►ack to Falmouth, she sailed thence on the 27th of January, and pro- 
eeded to the island of St. Thomas, coaled, remained five days, and again 
at sail on the 25th of February. Before entering that port, she was 
>oarded but released by the United States steamer "Alabama." And 
kfter leaving St. Thomas, when about four miles out from the harbor, she 
fas visited and captured by the United States steamer " Vanderbilt." It 
nil be observed that the commander of the " PeterhoflF," although prop- 
3rly and respectfully summoned, had refused to proceed with the papers 
Df his vessel for examination on board the ** Vanderbilt." 

The prize was taken to Key West, Florida : but no Court being at the 
time in session at that plaee^ the British Consul requested that she should 
be conveyed to a Northern pojrt» and she was brought to New York for 
adjudication. Arriving here on the 28th of March, the ship and cargo 
were libelled on the 30th, and the process was made returnable on the 
21st of the ensuing April. The claims and answers were filed upon that 
day. They have been read, and I need not stop to restate their contents. 

I have said that the lading contained more or less of contraband of war 
n nearly every shipment. The report filed by the. special commission ap- 
pointed by the Court to make an examination and inventory of the car- 
o, contains the following language : 

'* That a very large portion of the said cargo will be found, on an ex- 
Daination of the inventory aforesaid, to be particularly adapted to army 
se ; that large number of cases contain Blucher boots, which are known 
3 army shoes ; a number of cases contain " cavalry boots," and are so 
'•belled, samples of said labels being hereto annexed ; that one hundred 
lid ninety -two bales of the said cargo consist of gray blankets, adapted to 
be use of an army, and are believed to be such as are used in the United 
States army ; ninety -five casks contain horse shoes of a large size ; thirty- 
ix cases of a large size, containing artillery harness in sets for four horses, 
^ith two riding saddles attached to each set. There were also on board 
'^0 hydraulic presses, in pieces, adapted for cotton. That a considerable 
portion of said cargo consists of drugs, directed * Burchard & Co., suc- 
cessors, Matamoras, Mexico,' in which, among an assorted lot of drugs, 
^[iiiDme, calomel, morphine, and chloroform form an important portion.'' 
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The inventory shows, also, coiled rope, boxes of tin, of sheet zinc, of 
hoop and of bar iron, anvils and bellows, and other articles of a contra* 
band character not specified in the special statement of the commissionen. 

In reason and upon principle, where it is soaght to reduce an enemy by 
a rigid blockade, the list of articles properly embraced within the descrip- 
tion of contraband, must be enlarged. For, in that case, the materials 
necessary to sustain the military operations of the enemy are multiplied. 
The cargo of this steamer would, perhaps, prove more vitally necessary 
to the belligerent operations of the so-callod Confederacy, than arms. 
This statement meets the query why, if this cargo was destined to Texas, 
articles more decidedly characterized as munitions of war are not found. 
This objection is answered still more forcibly by the very theory already 
adverted to. The ship was upon a guilty and suspicious errand. Visita- 
tions and searches were inevitable. Her lading must not be so palpably 
and unequivocally designed for the rebel Confederacy, as to admit of no 
disguise. 

I submit, upon all the proofs, that the " Peterhoff " was captured in 
the act of carrying contraband to the eneihy ; that this act was accompa- 
nied with a false destination ; that the owner and master of the ship and 
every shipjper of the cargo must be charged with privity to the contra- 
band ; that such of the lading as is innocent and that which is contraband 
have common owners ; and that, therefore, upon settled principles rdbiting 
to contraband of war, the entire cargo, together with the ship, is lawful 
prize and subject to a judgment of condemnation. 

The case of the claimants is not sensibly bettered, if we turn from tiie 
doctrine of contraband to the law of blockade. An examination of tha 
testimony leaves upon the mind a legal and moral conviction that the ship 
was bound to such port of Texas as she might conveniently enter, and 
that a Mexican harbor would not be sought unless as a place of reAige or 
necessity. What has been thought by English jurists, of a shifting yaX' 
pose like that, which determines to sin if you can and to be virtuous if 
you must, may be seen by a reference to the words of Lord Stowell, in 
the case of an American ship, the ^' Ewhmondy^^ in the 5th of Robinson. 
The language referred to is at page 300. Nor would it be less a bread* 
of blockade, to anchor at the mouth of the Rio Grande, unlade her eup 
into rebel lighters, and thus eflFect its transportation to Brazos de San- 
tiago, to Brownsville, or to some other convenient point upon the coast of 
Texas, or along the American side of the river just mentioned. 

This last scheme was undoubtedly the purpose and expectation of the 
projectors and executors of the enterprise. That this mode of smuggling 
into the insurrectionary territory the necessaries, comforts and luxuries of 
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life, as well as arms and mmiitioDS of war, is contiDually and systemaii- 
cally practiced by British traders and navigators, is notorious. All the 
special facts and circumstances of this undertaking unite with the general 
course of things to brand the " PeterhoflF" with this double violation of the 
public law of the world. The principles, therefore, both of blockade and 
of contraband unite in the judgment which must await the conclusion of 
this investigation. 

I do not seek to deny and I do not forget the right of trade between one 
neutral and another. I concede that England, during the existing war, 
is not prohibited by public law from conducting a legitimate trade with 
Mexico. I think such trade, if legitimate, may be carried on through 
Matamoras, notwithstanding the proximity of that port to the rebel harbor 
of Brownsville. It is true, that in the case of the " Zelden Rmt^^^ decided 
in 1805, reported in the 6th of Robinson, 93, a cargo of Dutch cheese — 
held to be contraband of war (in accordance with the decision made in 
1799 in the case of the " Jonge Marga/retha^'' 1st Robinson, 159), as going 
to a place of naval equipment and fit for naval use, and which was taken 
on an asserted destination from Amsterdam to Corunna — was condemned 
upon the ground that although Conmna was a lawful port, yet from its 
vicinity to the unlawful port of Ferrol, both must be regarded as sub- 
stantially identical. Both were situated in the same bay, and the Court 
said, " If the supply is permitted to be imported into the bay, it would, I 
conceive, be impossible to prevent it from going on immediately, and in 
the same conveyance, to Ferrol." But, in the case of the " Frau Ma/rga- 
retha^^^&t page 92 of the same reports, the same Court held that a destina- 
tion to Quimper could not be considered as such an identical destination 
with a voyage to Brest, as to call for a condemnation — the port of Quimper, 
though in the vicinity of Brest, being situated on the opposite side of a pro- 
jecting headland or promontory, so as not to admit of an inunediate communi. 
cation except by land carriage. It is true, also, that in the case of the " Ma- 
m," tried in the same year, 1805, reported in the 6th of Robinson, 201, Sir 
William Scott said, in substance, that a blockade imposed by Great Britain 
upon the river Weser, must in its nature be held to aflFect the commerce of 
the neutral city of Bremen, situated upon it, because, as he argues, such 
was the necessary consequence of a perfect blockade of the enemy's coun- 
try upon the opposite side of that river. These claimants, indeed, cannot 
complain if I quote to them these opinions of a jurist of their own coun- 
try. But I deem it unnecessary, nor do I feel disposed, as this country is 
again to be a neutral, to rest this case upon all that is uttered in th^se 
opinions. With regard to the last case, the " Martay^ assuming it to be 
the accepted law of nations, I hardly think the facts justify its application 
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to the case at bar. If I mistake not, the Rio Grande is not in &ot 
blockaded. I shall not, upon the part of the government, at least, inToke 
any rule of law which might be regarded as novel, or of doubtful accept- 
ance, or of questionable application. 

In order, however, to render trade to Matamoras lawful, it must of 
course be real and not pretended. I am even ready to admit that tbe 
neutral right is not annihilated because the commerce of the port of desti- 
nation may have been augmented by its nearness to a necessitous region 
of the enemy's country. As has been judicially said, the boundary line 
between honest and illicit trade is often narrow and indistinct, but it can 
and must be found. The Court will look into the substance, the essence 
of the matter. It is unquestioned that the illegality of the transportation 
of contraba]id does not depend upon its immediate destination to tiie 
enemy's country. I need not cite the familiar case of the " Commtrm^ 
in the first of Wheaton. The principle extends further than the case it- 
self. The rule unquestionably is, that the neutral shall not do by circuity 
or indirection, what he is prohibited from effecting in a straight and di- 
rect pursuit. So Great Britain cannot lawfully assist our enemy by sup- 
plying him with contraband of war in Brownsville, through Matamoras, 
any more than her merchants may take cannon to Charleston. Neither 
she nor they may trifle with public law nor with courts of jufitice. Spe- 
cific facts proved must be collated with general facts known. Our minds 
must deal with the inquiry in the light of common sense and conunon 
honesty. Thus approaching the issue, can we say that these fleets of 
groaning vessels, documented to the miniature harbor of Matamoras, we 
engaged in a legitimate trade with that port ? Is there anything r^- 
lar or real in that commerce so far as Matamoras or Mexico is concerned ? 
Will any commercial work credit to Matamoras, a place until now hardly vis- 
ible upon an existing map, the immense trade which England oonduots with 
the * * Confederacy" through that channel ? Do these c ostly cargoes, following 
each other from week to week, meet returning gold or produce from the 
mines or fields of Mexico ? And more than that, do they remain, for any 
substantial length of time, in warehouses of Matamoras; are thsff Hi- 
played for sale or sold^ except in pursuance and as a part of a trmwidm 
which, in its entirety, is projected and its pwpose perfected before the ehip ub 
sail from London , or Liverpool ? Is not Matamoras a mere entrepot, a 
place of transhipment, a gateway with lodges to rest the traveler on his 
way to his destination in Texas ? Is it true that this cargo was designed, 
ultimately only, for the use of the enemy ? Was not such use to be im- 
mediate ? Does the course of this trade or do the necessities of the rebels 
admit a doubt ? 
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True answers to these inquiries will render it immaterial to the main 
issue, whether the illicit errand of the " PeterhofF" was to be performed 
immediately and directly at the mouth or along the northern margin of 
the Rio Grande, or by circuity and indirection through the neutral port of 
Matamoras. The principle is indisputable. The authorities, certainly 
those of England, are not less conclusive. I have already conmiented 
upon the doctrine to be deduced from the case of the " Commercen" (1 
Wheaton's Reports 388, 389,) that transporting contraband to the enemy 
is not legalized by an immediate destination of the ship and cargo to a 
neutral port. And the rule, as stated by a recent diligent writer upon 
international law, is sustained by the decisions cited by him, that "The 
ulterior destination of the goods determines the character of the trade, no 
matter bow circuitous the route by which they are to reach their destination." 
(See Halleck's Int. Law and Laws of War, published in 1861, chap, 
xxiv., ^ 11, p. 576; lb , xxi., ^ 11, p. 504; Wheaton's El. Int. Law, 
part 4, chap. 1, ^ 17: lb., chap. 3, ^ 26; 1 Duer on Insurance, pp. 569, 
570; lb., p. 630; 1 Kent's Com., p. 81; the ''Diana;' 1 Gallis.' Rep., 
p. 98 ; the " Wellvngtm;' 2, lb., p. 103 ; the ''Jonge Pieter;' 4 Rob. Rep., 
p. 79 ; 2 Wildman's Int. Law, p. 20.) 

Upon the question of the guilt or innocence of the enterprise, irrespec- 
tive of the particular manner in which the illicit purpose was to be consum- 
mated, the record contains one item of evidence which overshadows all 
others. In my judgment, notwithstanding all efforts to explain or abate 
its force, it is, both morally and legally, so conclusively condemnatory, 
that the case may safely rest upon a just appreciation of its effect. I al- 
lude to the proofs establishing a destruction, by the master, of papers con- 
tained in this vessel. 

The spoliation of papers upon a captured ship is pronounced by all 
writers upon public law, and is held in the most authoritative adjudica- 
tions upon the question of prize, to constitute the gravest and most unan- 
swerable evidence of guilt. 

On the continent of Europe, proof of a spoliation of papers demands a 
peremptory judgment of condemnation. The third article of the regula- 
tions of the marine of France, dated the 26th of July, 1778, is as fol- 
lows: 

" Arret, For the regvlation of the Marine^ Sfc, Art 3. All vessels 
taken, of what nation soever, either neutral or allied, from which it is 
known that ang papers have been thrown into the sea, suppressed or ab- 
stracted, shall be declared good prize, together with their cargoes, upon 
the mere proof that some papers have been thrown into the sea, without 
any necessity of examining what those papers were, by whom they were 
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thrown, and even though a sufficient quantity should remain on board to 
justify that the ship and its cargo belonged to friends or allies.^' 

The Spanish law as to spoliation, is conformable with that of France. 
(See note at page 244 of 2d Wheaton's Reports.) 

In England and this country the rule has been so far relaxed that an 
explanation, if prompt, full, and satisfactory, will be considered. 

Lord Mansfield, in the case of Bemardi against Motteux^ decided is 1781, 
(reported in 2d Douglass, 574,) remarks, in substance, that, by the mari- 
time law of all countries, throwing papers overboard is considered as a 
strong adverse presumption and suspicion, although it appeared, as mat- 
ter of judicial history, that in England no case had been determined upon 
that point alone. 

In the case of " Uts Two Brothers^^'' decided in 1799, (reported in Irt 
Robinson, 111 ,) it appeared that the master had " burned some letters be- 
fore capture." An explanation was produced in the testimony, to the 
effect that " these were only the private letters of some women." Lord 
Stowell said : 

'^ No rule can be better known than that iieiitral masters are not at Hk- 
erty to destroy papers ; or, if they do, that they unll not he odmitM to ex- 
plain away such a suppression by saying ^ they were only prwate letters,^ " 
That jurist continues : 

'^ In all cases it must be considered as a proof of mala fides ; and where 
that appears, it is an universal rule to presume the worst against thoee 
who are convicted of it. It will always be supposed that such letters re- 
late to the ship or cargo, and that it was of material consequence to some 
interests that they should be destroyed. 

" Besides, the fact does not come out on the master's deposition^ with yntt 
frankness ; it is added, by interlineations afterwards, when this oireumstafuf 
had been disclosed by another witness whose credit has been aitaoked. But I 
think the master's confession of this fact, made in this maimer, oonfiims 
the credit of the witness who mentions it ; and if it were neceesaij to 
choose between the two, I should not hesitate to prefer the testimony of 
that witness. The mate, also, suppresses the circumstance ; and as it ifl 
one which he could not but know, it is a suppression which very much im- 
peaches his credit also." 

Much to the same effect is the language of the same admiralty judge 
in the case of the " Rising Sun,^^ decided in July, 1799. It will be fomtd 
in 2d Robinson, at page 87. 

I vdll now refer to ** The Hunter, ^^ heard April 15, 1815, (reported in 
1st Dodson s Reports, 480.) The opinion of Sir William Scott oontaiitf 
the following language : 
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*' It is certain, that by the law of every maritime court of Europe, 
spoliation of papers not only excludes further proof, but does, per w, in- 
fer condemnation, founding a presumption, juris et de jure^ that it was 
done for the purpose of fraudulently suppressing evidence, which if pro- 
duced, would lead to the same result ; and this surely not without reason, 
although the lenity of our code ha« not adopted the rule in its full rigor, 
but has modified it to this extent, that if all other circumstances a/re clear ^ 
this circumstance alone shall not be danmatory, particularly if the act 
was done by a person, who has interests of his own that might be benefitted 
by the commission of this injurious act. But though it does not found 
an absolute presumption ^wrw et dejure^ it only stops short of that, for it 
certainly generates a most unfavorable presumption. A case that escapes 
with such a brand upon it, is only saved so as by fire. There must be 
that overwhelming proof arising from the concurrence of every other 
circumstance in its favor that forces a conviction of its truth, in spite of 
the powerful impression which such an act makes to its entire reproba- 
tion." 

Turning to American decisions, I believe the consequences of a spo- 
liation of papers has never, either here or abroad, been stated so favor- 
ably toward the accused, as by Mr. Justice Story, in the case of the 
" Ptzarro," 2d Wheaton's Reports, page 227. Yet this case proceeds far 
enough, and more than far enough, to effectively condemn the transaction 
on board the ** Peterhoff." I quote : — 

" Concealment, or even spoliation of papers, is not of itself sufficient 
ground for condemnation in a Prize Court. It is, undoubtedly, a very 
awakening circumstance, calculated to excite the vigilance, and justify 
the suspicions of the Court. But it is a circumstance open to explana- 
nation, for it may have arisen from accident^ necessity or superior force ; 
and if the party in the first instance fairly and frankly explains it to the 
satisfaction of the Court, it deprives him of no right to which he is 
otherwise entitled. If, on the other hand, the spoliation be unexplained, 
or the explanation appea/r weak and futile ; if the cause labor under heavy 
suspicions, or there be a vehement presumption of bad faith, or gross pre- 
varication, it is made the ground of a denial of further proof, and con- 
demnation ensues from defects in the evidence which the pa/rty is not permitted 
to swpplyP^ 

Chancellor Kent brands the spoliation of papers as an " aggravated 
and inflamed circumstance of suspicion." " That fact," he adds, " may 
exclude further proof, and be sufficient to infer guilt." (1 Kent's Com- 
mentaries, marginal page 158.) 

I confess that I was myself surprised, in reading the testimony, to 
11 
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find the evidonce so abundant of the surreptitious destruction of packages 
of papers by the master on board this steamer, — himself the common 
agent and factor of all concerned in the enterpri&e. This testimony pro- 
ceeds from not less than eight witnesses. They are of all stations, 
passengers, ofiicers, seamen and firemen. I will ask attention to the 
various responses to the twentieth standing interrogatory. This interrog- 
atory distinctly inquires : — 

'* What papers, bills of lading, letters or other writings relating to the 
vessel or cargo, were on board the vessel at the time she took her departure 
from the last clearing port, before she was taken as prize. Were any of 
them bujnt, torn, tlirown overboard, destroyed or canceled, or attempted 
to be concealed, and when, and by whom, and who was then present ?" 

[The learned District Attorney proceeded to read the answers of the 
several witnesses to the twentieth interrogatory, and also the affidavit and 
explanation of Captain Jarman, preliminary and in reply to the special 
interrogatories subsetiuently administered to him. He then resumed as 
follows : — ] 

This testimony certainly establishes a spoliation of papers — a double 
spoliation; perpetrated with the maturest deliberation, with the utmost care, 
in pursuance of the most specific directions, with marked reluctance, only • 
at the last moment, when a capture became inevitable, and with all that 
human testimony can afford of ulterior and designed concealment. What 
is the rule of prize ? Hailed by the belligerent cruiser, tjie master is 
bound to go on board with his papers. Those papers are to be frankly 
and fully exhibited. All of them are sacred. They often constitute 
the only evidence of the true destination. The destruction of any one of 
them, although followed by an explanation, is to substitute the interested 
statement of a man, for the written evidence of a document. 

Recurring to the words of Mr. Justice Story, in the case of " The 
PizarrOy''^ let us scrutinize the explanation of Capt. Jarman. Does it 
not deepen ** suspicious" already ** justified" by the act itself? Does 
he pretend, can he, that the destruction arose from "accident, necessity, 
or superior force?" Did he, **in the first instance, fairly and frankly 
explain it ?" Was he not, on the contrary, silent in relation to it, until 
(in the language of Lord Stowell, in the ^^ Two Brothers^^'^) he thought it 
prudent that it should be " added '' when the " circumstance had been . 
disclosed by another witness, whose credit has been attacked ?" Does 
not the explanation " appear weak and futile V Does not " the cause 
labor under heavy suspicions," independently of this branch of the proofs? 
Can any one read the captain's labored account, and resist a ** vehement 
presumption of bad faith or gross prevarication ?" Is not the assertion 
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that a package thrown overboard was ** white powder " inconsistent with 
the confessed anxiety exhibited in relation to it ? Is not the story, in 
substance and in the manner of its relation, intrinsically weak and incred- 
ible ? Was not the rejected pretence of " private letters," in the case of 
^^The Two Brothers,^ ^ Q, sober truth compared with this reluctant rela- 
tion of the careful preservation and destruction of" white powder?" 

The account is in conflict with the statements of the men. It is true 
that in ordinary cases the officers of a ship may establish a higher claim 
to credence, because of their superior intelligence ; yet, in a prize case, 
the rule should be reversed. The seamen, unlike the officers, are usu- 
ally not interested in the voyage, and from them may often be elicited 
the more ingenuous testimony. The master is ordinarily a part owner ; 
and no one, perhaps, of all engaged in the enterprise, has so strong and 
varied temptations, upon motives both of interest and of supposed honor, 
to falsify, equivocate, and conceal. 

[The learned gentleman proceeded with a criticism of all the testimony 
in relation to the alleged spoliation, examining and comparing the state- 
ments of the captain with themselves and with those of the other witnes- 
ses. He then continued as follows :] 

In taking leave of this l^stimony, I will remark, only, that the effort of 
Capt. Jarman and his owners, disclosed in his additional depotjitions, to 
have all persons on board divested, at the outset, with letters and papers, 
displays the same elaboration of care, which is so constantly observable 
in the preparation and outfit of vessels which sail with a just apprehen- 
sion of the laws relating to piracy, to the slave trade, and to treaties of 
neutrality. Those who cruise the sea, or promenade the land, with law- 
ful aims, are not so observant of the outward forms of prudence. 

I have now dwelt as long as I had intended upon the general circum- 
stances of suspicion surrounding this vessel, and upon that portion of the 
specific proofs which I could not but regard as not only the most import- 
ant of them all, but as establishing, with unerring significance, the guilty 
character of this whole undertaking. With this conviction, I have not 
purposed to detain the Court with any elaborate commentary upon other 
branches of the testimony. Even if such commentary were deemed by 
me at all necessary, I might well commit it to the counsel specially re- 
tained by the captors, who has requested to be heard, and who will leave 
nothing unsaid which, in his experienced judgment, can justify and uphold 
a capture, made by the officers and men of the navy with so much bold- 
ness and fidelity. 

In addition to the facts and circumstances to which, either directly or 
incidentally, I have adverted in the course of my argument, the Court 
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will not fail to consider the admissions made or related by the more hum- 
ble of the witnesses, whose statements, although contradicted by those of 
their superiors in station, will be judged by the reversed rule of credibil- 
ity to which I have referred. The revelations oi the witness Tregidgo, 
are of a peculiarly fatal character. 

It will be observed, that the manifest does not describe any of the arti- 
cles which are contraband, and that in the columns wherein such descrip- 
tion should appeaTj we find only such words as ** packages," " cases," 
" bales," " casks" and " boxes." I have already remarked, in the conrse of 
the trial, that nearly all the cargo is consigned " to order," and by the 
bills of lading the '^ order" is endorsed to persons on board the vessel and 
in charge of the cargo. Erasures in the manifest, and the mutilated and 
deficient condition of the log-book will not be overlooked. 

It is not pretended by the claimants that this ship was actually to 
reach the dock at Matamoras, nor is it charged by me that she was to 
steam up to Brownsville, on the opposite side of the river. Both places 
are several miles up from the mouth, and the shallowness of the riyer 
would arrest the voyage at the bar. Thsy say that some land or water 
vehicle was to take the cargo to the former place ; we^ that it was to be 
conveyed in rebel lighters to a rebel mart. Upon this issue, without 
again enumerating articles of the cargo, it is sufficient to call attention to 
their description. They are not adapted to consumption in Mexioo, nor 
are many of them admitted under the provisions of her revenue laws. 
Their suitableness to the habits, demands and necessities of the enemj 
will not fail of recognition. The large horse-shoe, for instance, would fit 
a steed of the " Black Cavalry," but not the tiny foot of the Mexican 
mule or mustang. 

The withdrawal from the registry of the Court of the public mail of 
Great Britain, and its delivery through me to the Consul of that country 
to be by him forwarded to its professed destination, will be cited by the 
respective counsel for the captors and the claimants. Each will insist thtt 
the mail might have produced witnesses in favor of his clients. As it was 
thus disposed of at my instance, I shall argue nothing from its abflenoe, 
and shall seek to infer nothing from the silence of the claimants when I 
applied for its release. They unquestionably, in that silence, acted in W" 
cordance with the wishes of their government, as I, in my application, 
complied with the policy of my own. Both were, undoubtedly, moved by 
motives of a general character, with no reference to this investigation. 

I shall not consume time by adding to what I have already said in the 
course of the trial, in relation to the paper purporting to be a copy of » 
letter of Bennett & Wake, which I presented in accordance with the 
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course of the King^s advocate, not disapproved by Lord Stowell, in the 
case of the " RomeOy'* as reported in the 6th of Robinson, 351. Both the 
legal and the moral weight of this document will not be likely to escape 
a just determination at the hands of the Courts. 

With regard to that part of the cargo owned by Redgate, a resident of 
Texas, the principle is settled by the Supreme Court. It must be con- 
demned as " enemy property." Such condemnation results from the 
residence of the owner in the enemy's country. The principle reaches 
the thing and not the person. It is immaterial whether he be, at heart, 
individually, a friend or an enemy. It is enough that his personal property, 
linked to the enemy's country by his residence, may be placed within the 
reach of taxation or appropriation to the uses of the hostile power. If, 
however, I be right in my view of the entire cage, this question is lost in 
the main and comprehensive issue in which the entire cargo with the ship 
is involved. 

A vigorous administration of the public law both of blockade and of 
contraband of war, has been maintained by Great Britain in aid of her 
own wars, as well those that were just as those that were unjust. It is 
the right of nations. The American government will not surrender it — 
never, certainly, in a conflict for its existence. It is vital to an early 
and thorough suppression of the war of insurrection which has desolated 
so large a portion of its territory. Rebellion, indeed, exhibits " waning 
proportions," but it cannot be speedily subdued and extirpated unless 
want and privation exhaust, while armies overthrow. We march upon an 
extended country, sparsely populated, without any one geographical or 
commercial key to its military or political power. It has no Gibraltar, 
no Sebastopol, no Paris, no London, and no New York. The end, in- 
deed, is certain. The national authority will be established, vindicated, 
enlarged. But that consummation will be n^ar or far, as the law of 
nations, violated without home rebuke by British tradesmen, shall be 
sustained and executed by judicial tribunals. 

The speedy establishment of freedom and order upon this continent, 
and the consequent termination of a bloody war, is the aspiration of 
patriotism here, and of humanity the world over. The achievement of 
a good so substantial and so general may be promoted or retarded by the 
lessons which caaes like this shall teach as well to the merchants and 
statesmen of Europe, as to the power which maintains, and the people 
who suffer from the Great Rebellion. 
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ARGUMENT OF LORENZO SHERWOOD, ESQ., 

Counsel for Claimants, 

July 10th, 1863. 

Mr. Sherwood. — Mat/ it please the Court : In presenting this case to 
tho Court, on the question oi prize or no prize, it will be necessary to take 
into conHideration some peculiar incidents and circumstances, which have, 
to my mind, a conclusive bearing upon the case. While we are obliged to 
take into account the condition of warfare between the Union government 
and the inhabitants of certain portions of the United States, now attempt- 
ing a revolution, it is also necessary to take into account the political and 
military condition of Mexico, in its war with France. In addition, it is 
also necessary to take into account the commercial condition of the north- 
ern states of Mexico, and more especially, those states carrying on com- 
merce and obtaining supplies through the city of Matamoras. 

We have the extraordinary case of the seizure of a vessel belonging to 
a neutral power, going from a neutral port to a neutral port, and in rela- 
tion to which we have discovered no circumstance, as yet, calculated to 
throw any well-founded suspicion upon the legitimacy of the voyage. 

It is asserted upon the other side, that the Court in prize oases is al- 
lowed, in the first place, and upon the proofs in preparatorioy to try the 
cause upon hearsay. This assumption is true in part, and untrue in part. 
So far as regards the political and military condition of Mexico, and of 
its engagement in warfare with France, the Court is bound to take judi- 
cial notice from the best information in its power, and it becomes the duty 
of the counsel to assist the Court with such information as he may be able 
to present. The Court is bound to take judicial notice of the commer- 
cial condition of the port to which the vessel was destined, and it likewise 
becomes the duty of the counsel to assist the Court in whatever way he 
can, with regard to a true understanding of the actual commercial condi- 
tion of things at such port. The Court is also bound to take judicial no- 
tice through public information, hearsay, or whatever it may be called, as 
suggested by the District Attorney (Mr. Smith,) with regard to the politi- 
cal and military condition of the United States, and if necessary, every 
part thereof, as well that part which adheres to the Union government, as 
pf that part which has attempted to secede. All these matters which ap- 
pertain to history, or the military and commercial condition of the coun- 
tries, or parts of countries, which go to make up the res gesia of the in- 
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quiry, the Court is bound to know. This, however, is the limit of hear- 
say evidence in prize cases. Within this province of inquiry, hearsay, as 
evidence, ends. 

In the first place, I desire to call the attention of the Court to the con- 
dition of Mexico, in relation to its warfare with France. For the purpose 
of assisting the Court, I would refer your honor to the diplomatic corre- 
spondence between the American minister resident at Mexico and the Sec- 
retary of State of the United States. In this correspondence, to which I 
invite attention, we find that a state of war existed, at the commencement 
of the voyage of the ** PeterhoflF," between Mexico and France, and that 
such war still exists. We have the information in this correspondence, as 
well as otherwise, that Mexico is struggling to maintain her independence 
against the power of the French usurper, who is endeavoring to subvert 
the government, and who is attempting to reduce that country to a depen- 
dency of the French crown. Here, then, is a state of war, in which 
every part of Mexico is furnishing«raen and means to resist the French 
invasion. Between France and that government to which the port and 
city of Matamoras belongs, a struggle was being maintained that, of ne- 
cessity, put into requisition all the resource* that Mexico could conmiand. 
It is further shown, by such correspondence, that, at the time this voyage 
was commenced, the cause of Mexico was hopeful, and that there was rea- 
son to believe she would be successful in repelling the invading foe. There 
was, at that time, very little danger apprehended of the conquest of Mexico 
by France. 

I desire to bring to the attention of the Court another feature of great 
importance bearing upon the case ; that is, the altered course of commerce 
into the northern states of Mexico. This commerce was formerly carried 
on almost exclusively through the state of Texas. The towns of Galves- 
lon, Houston, Austin, San Antonio, and Brownsville, were largely en- 
gaged in this trade; some of them to an enormous extents This continu- 
ed down to the time of the breaking out of our civil war. The enterprise 
of those American traders into Mexico had nearly monopolized the trade 
in the states of Tamaulipas, New Leon, Chihuahua, Coahuila, San Luis 
Potosi, Durango, and adjacent portions of some other Mexican states. 
The conflict between the Union government and the so-called Confederate 
States, and the restrictions upon trade imposed by the Union government, 
changed entirely the course of commerce into those Mexican states. In- 
stead of passing through Texas, as formerly, its route was through Mata- 
moras. This was the only port of northern Mexico that was virtually 
open to this commerce. Tampico was in possession of the French. So 
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were Alvarado, Vera Crnz, and every other port and place on the western 
coast, excepting Matamoras. This city of Matamoras, as a resulting con- 
sequence, monopolized the trade of all these Mexican states ; that is, so 
far as the supplies coming through external commerce was concerned. It 
became at once the entrepot for foreign goods and the depot for the re- 
ception of articles of internal production. Allow me to explain to the 
Court, by the assistance of a map, the position of Matamoras, and also 
the means by which the commerce of the place is carried on. 

[Mr. Sherwood exhibited a map of Texas and the adjacent Mexican 
states, and pointed out and explained the position of the localities and 
towns in the vicinity of Matamoras and the mouth of the Rio Grande, 
pointing out the location of the Mexican custom-house at Boca del Bio or 
Bagdad; also the depth of water at the mouth of the Rio G-rande; the 
depth of water at Brazos &. Jago, twenty miles north ; also, the depth of 
water at the various seaports of Texas, as shown by the United States 
Coast Survey ; also, the locations o^ Matamoras and Brownsville, and ex- 
plained the manner in which goods were discharged from and received 
into vessels lying in the roadstead off Boca del Rio or Bagdad, and also 
stated that goods destined for Matamoras, after passing the Mexican cus- 
tom-house at the mouth of the river, were taken to Matamoras in lighters 
or by land-carriage, according to circumstances and facilities afforded for 
transport and carriage.] 

Mr. Upton. — These goods taken from the vessels in the roadstead 
into lighters, must of necessity pass up the river in steamboats. I never 
heard before of any being taken up by land transport. 

Mr. Sherwood. — I am authoritatively informed that such is the case, 
however — that the facilities for water transport have been inadequate to 
carry on this accumulated commerce, and that the road from Matamoras 
to the mouth of the river, has been lined with teams transporting goods, 
cotton, &c. My opinion is, that goods are taken to and from Matamoras 
by both water and land transport. I would suggest further, for the infor- 
mation of the Court, that none of the vessels bound to, or cleared for 
Matamoras, actually go up to. the city. They are prevented by the shal- 
low depth of water on the bar from entering the river. Consequently, 
the vessels in the roadstead discharge and receive all their freight by 
means of lighters. 

As I suggested to your honor, it is necessary that the Court should take 
judicial notice of the condition of commerce at this port of Matamoras; 
not only that of other countries, but of the United States also. This in- 
quiry involves important considerations. Under this phase of the ques- 
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tion, I thiok we shall find nearly everything that determines the right of 
capture. By way of assisting the Court to something more definite than 
my bare statement upon the subject, I bring from the custom-house a 
certificate, showing the number of clearances from the port of New York 
to Matamoras, since the first of November, 1862, to this date. Fifty-nine 
vessels, with cargoes, have cleared from this port, at the following dates, 
viz : 

November 7, 1862. 

November 7, 1862. 

December 13, 1862. 

December 13, 1862. 

December 15, 1862. 

December 17, 1862. 

December 23, 1862. 

January 10, 1863. 

January 15, 1863. 

January 19, 1863. 

January 20, 1863. 

January 21, 1863. 

January 21, 1863. 

January 22, 1863. 

January 24, 1863. 

January 24, 1863. 

January 26, 1863. 

January 27, 1863. 

January 27, 1863. 

January 30, 1863. 

January 31, 1863. 

February 4, 1863. 

February 6, 1863. 

February 7, 1863. 

February 12, 1863. 

February 14, 1863. 

February 16, 1863. 

February 16, 1863. 

February 18, 1863. 

February 21, 1863. 

February 23, 1863. 

February 24, 1863. 

February 26, 1863, date of the capture of the " Peterhoff." 

February 27, 1863. 
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March 3, 1863. 
March 7, 1863. 
March 14, 1863. 
March 14, 18G3. 
March 26, 1863. 
March 28, 1863. 
March 3C, 1863. 
April 3, 1863. 
April 14, 1863. 
April 14, 1863. 
April 29, 1863. 
May 7, 1863. 
May 15, 1863. 
May 18, 1863. 
May 19, 1863. 
May 25, 1863. 
May 26, 1 863. 
May 30, 1863. 
June 9, 1863. 
June 10, 1863. 
June 12, 1863. 
June 24, 1863. 
June 25, 1863. 
July 6, 1862. 
July 8, 1863. 
July 9, 1863. 

DiST. Att'y, Mr. Smith. — The proposition of the gentleman, if I un- 
derstand it, is, that vessels with clearances obtained at the New York 
custom-house, are daily sailing to Matamoras. In answer to that, if it 
be proper evidence, we shall be prepared to show that the goyernment is 
making the most vigorous efforts to stop that trade to Matamoras, and 
that three vessels are now seized, and are now being proceeded against on 
that account. 

Mr. Suerwood. — It is exceedingly unpleasant to be interrupted by the 
counsel on the other side, bringing up a frivolous pretence of this kind. 
In answer, however, to the cavil that is attempted to be raised as to the 
notorious course that this commerce has been permitted to take, I would 
ask the District Attorney, in case he is seizing vessels in this trade be- 
tween New York and Matamoras, why he does not get up and tell the 
Court that he has power to interdict the custom-house regulations, which 
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are supposed to be under the control of the United States authorities ? 
When we bring here and produce a custom-house certificate to show your 
honor that, under the sanction of the treasury department and the cus- 
tom-house officers^ this commerce is going on, and is permitted to go on, 
not only from the City of New York, but in all probability from the cities 
of Boston, Philadelphia, Baltimore, and every other seaport of note in the 
Northern states, in what way are we to be answered ? It is notorious 
that the departments of the government at Washington have knowingly 
permitted that commerce to go on by the whole world without any inhi- 
bition or interdict whatever. Our own country and other coimtries have 
participated in it, without let or hindrance, alike ; and having done so in 
a manner that gave notice to the world that this course of commerce was 
free, our government is estopped from setting up the right of capture. 
After having permitted this commerce to go on, our own citizens freely 
participating in it, I do not see, sir, under what pretence of right our naval 
forces can go into the Caribbean Sea and capture an English vessel 
i)ound for this neutral port, some fifteen hundred miles away from its 
port of destination. Such an act, under the circumstances of the case, is 
SLU anomalous and unjustifiable proceeding. It has no precedent in prize 
cases among civilized nations. It seems to me, sir, that the government 
lias been placed in an extremely awkward predicament by this conduct on 
the part of the naval forces ; and it seems to me, also, that the govern- 
ment authorities ate only adding to the awkwardness of its position .by 
endeavoring to raise up a colorable excuse, founded on pretences that are 
unworthy of consideration when the controlling circumstances of the case 
are considered. 

There is a phase of the question attempted to be raised by the other 
side, to which I wish to call the special attention of the Court. I do 
not see how the question of contraband of war can arise in this case. 
IFrom what circumstances can it be presumed that this vessel was car- 
Tying contraband of war to the enemies of the United States ? Counsel 
nay conjecture and raise up theories of illicit intention. To establish 
euch conjecture by proof is quite another thing. We are not to lose 
sight of the fact that this vessel was going from a neulral port to a 
neutral port, with a cargo adapted to supplying the demand for goods in 
seven or eight states of the Mexican Republic. Wo are not to lose 
sight of the fact that Mexico was at war with France. We are not to 
lose sight of the fact growing out of existing circumstances, that the 
people of northern Mexico required every article on board the " Peter- 
ho£P' for such uses and purposes as the exigencies of the country de- 
manded. 
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Again, the great bulk of this cargo, under no oiroumstanoes whatever, 
could be regarded, ordinarily, as contraband of war. Nearly the whole 
of it was adapted to the uses of the inhabitants of the country of its 
destination, had the country been at peace with other nations. In con- 
nection with this fact, it will be observed that the United States govern- 
ment had interdicted all commerce with the Confederate States, so 
called, through their seaports. The inhibition was general and em- 
braced every kind of goods. It made no distinction between goods con- 
traband of war, or otherwise. Upon what probable conjecture, then) 
can it be presumed that the valuable cargo of this vessel was intended to 
be carried to any port of the United States, when the attempt would 
have been certain to have resulted in capture and condemnation ? 

We again repeat, that, under the state of commerce that existed, the 
" PcterhofT' had the right to carry into this neutral port whatsoever 
articles the shippers might be disposed. The United States had not 
the right to blockade Matamoras while at peace with Mexico. Franoe, 
though at war with Mexico, had placed no inhibition upon the oom- 
merce of the port. Mexico had allowed it to remain open, for all the 
world to trade in. Any commerce to this port was lawful, until saoh 
time as it might be interdicted by a French blockade, with due notioe, 
according to the usages of war. That has never been done, and it if no 
part of the business of our government to interfere with a question of 
contraband trade to a neutral port. It is a question exclusively for the 
belligerents carrying on the war in Mexico. 

We would now inquire, what/ earthly motive could the owners of the 
" Peterhoff" and cargo have had to avoid the port of Matamoras when 
the trade was legalized and safe under the usages of war ? By what 
strange conjecture is it to be imagined that this vessel and cargo, worth 
some six or seven hundred thousand dollars, should seek to avoid ft 
legalized and profitable adventure for an illicit and hazardous onef 
Counsel may conjecture follies on the part of the owners of this ship and 
cargo ; but such conjectures will go but little way in establishuig a pro* 
sumed intent against all the rules of prudence that ordinarily govern 
men in their accustomed business transactions. , 

The counsel on the other side have laid great stress upon the idea that 
there wore articles in this cargo contraband of war. Suppose it weresi^ 
— what power other than France would have the right to stop them oi^ 
their way from London to Matamoras ? It will not be contended that 
in case the real destination of this cargo was Matamoras, and was to b^ 
disposed of in Mexico, that any right of capture existed. Unless, ther^ 
fore, the fact of real intent to carry this cargo directly into the 8O-oaU0^ 
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Oonfederate States can be established by convincing evidence, what 
becomes of the cavil about the artillery harness, military blankets, and 
irtillery boots, &c. ? But, as has been suggested, the vessel was not 
captured for the alleged reason that she contained contraband. It was 
lone in order to stop the English trade to Matamoras. No distinc- 
tion has been made by the United States government between goods 
contraband, and those not contraband. No distinction has been made by 
3aptors of prizes, or the prize courts, nor any question raised, whether 
^oods were contraband or not. Goods innocent and goods contraband 
lave shared the same fate when captured ; and thic, too, upon the ground, 
ihat all commerce to and from the ports of the Oonfederate States was 
nterdicted. 

It has been apparent throughout the trial of this case, that the coun- 

lel on the other side have undertaken to treat the case as though the 

capture of a vessel had been made which was attempting to run a 

blockade. We have no such state of facts or premises in this case. 

Fhe attempt to run a blockade, or presumed intent to run a blockade, 

baa not the least shadow of probability. Such intent cannot, by any 

possibility, form any part of the res gesta in the case. If we go to the 

evidence contained in the ship's papers, we find them all regular, and 

contemplating a voyage from London to Matamoras. This was the 

voyage for which the ship was put up. This was the destination in the 

contract for freight. This was the voyage for which the crew was 

shipped. This was the description of the voyage upon which the policies 

of insurance upon ship and cargo were obtained. Matamoras was the 

port of destination, and in accordance with such destination the Mexican 

consul's certificate, at London, had been attached with great regularity to 

every invoice of the cargo. In addition to this, every witness whose 

testimony has been taken — captain, passengers, and crew — all make the 

s&me statement, and establish, beyond dispute, that the voyage was 

intended to have been made between these neutral ports. 

" But," says the counsel for the captors, " this voyage from London to 
Matamoras was simulated," and urges that a different destination was in- 
tended. Now, it could not be possible that the vessel was going to 
Charleston, or Savannah, or through the Florida channel. She was on 
her coHrse south of Cuba, in the Caribbean Sea, directly in the route to 
Matamoras, through the Gulf of Mexico. Then, again, there was no 
harbor on the Gulf of Mexico, excepting Pensacola and the Mouth of 
fe Mississippi, at which this vessel, drawing sixteen and a half feet of 
vater, could enter, and these two were in possession of the United 
S^tes. When we look over the ports of Texas, we see the impossibility 
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of the " PeterhoflT' entering any of those ports, Brazos St. Jago, 
twenty miles north of the mouth of the Rio Grande, has seven feet water, 
and wan blookadod. Pass Cavalo, into Matagorda bay, has ten feet. 
That was also blockaded, (lalveaton has twelve feet water, and Sabine 
pass seven feet, and both blockaded. It is still insisted, on the other 
side, that the " PetorhofT' intended to have discharged her cargo into 
lighters or small vessels, and tlien run the goods into some of these 
Texas porti<. To any one acMjiiainted with the depths of water and 
position of these ports, the idea of such a course of operations is really 
ludicrous. Why, your honor, it took about three weeks to discharge the 
cargo of the " Peterhoff/' under the supervision of the counsel for the 
captors, when he was fishin;^ for evidence, with all the facilities for dis- 
charge afforded at the Atlantic! docks. It would have taken some weeks 
to have discharged the cargo of this vessel into small vessels or lighters, 
and I will not discuss the question of probable intent to do it in the face 
and presence of a blockading force. I will leave that discussion to the 
advocates on the other side. 

The advocate for the captors has intimated that he shall rely upon the 
fact that the vessel and cargo was covered by an insurance against cap- 
ture, and that this war risk is evidence of <in illicit destination of the ves- 
sel and cargo. 

Ma. A. Smith. — I think there was no insurance against capture, at 
least, such is my understanding. 

Mk. Upton. — I am very certain there was an insurance against capture. 
I am positive that such was the case. 

Mr. SiiERwoon. — Admit that such was the case. In the contingencies 
of war between the Northern and Southern states, and between France 
and Mexico, it was pnidential and proper for the owners of the vessel and 
cargo to obtain insurance against capture ; but what was the contract in 
this policy of insurance ? The policy on its face must have recited the 
voyage to be made. What was that voyage? From London to Mata- 
iQoras. The contract between the underwriters and insured was, that the 
vessels should proceed, according to specifications, in the usual course of 
such voyages, and with all proper diligence to the port of destination, and 
there discharge. Suppose, your honor, the vessel had deviated and gone 
off on one of those illicit adventures conjured up in the fruitful imagi- 
nation of the counsel for the captors. Suppose the ship arid cargo had 
been captured on such adventure. Most certainly the vessel and cargo 
would have been lost to the owners, and the deviation of the vessel, on 
such extra-hazardous enterprise, would have made void the policy of in- 
surance. Again with regard to the insurance and cargo against the perils 



175 

of the sea. The insured were bound by the same stringent obligation to 
pursue the voyage described in the policy, which was understood to be a 
legitimate voyage from neutral port to neutral port, and where no devia- 
tion from the described voyage was allowable. Can it be supposed for a 
moment that men of prudence designed to risk everything on an illicit ad- 

i venture, when the legitimate enterprise was covered by insurance, and 
promised all the success possibly attainable, without hazard ? I cannot 
conceive in what manner the counsel for captors expect to make use of 
the insurance against capture, to the prejudice of claimants. 

I will now bring to the attention of the Court the commercial inter- 
course and traffic between Texas and Mexico. The cotton in Texas had 
accumulated under the embargo, to an enormous extent. It had been es- 
timated that there were in Texas, at one time, since the war commenced, 
about eleven hundred thousand bales. The fabulous prices of this article 
induced the owners to transport it by land carriage across the country 
several hundred miles into Mexico. We have the information that al- 
most everything in the nature of a team in Texas, has been put to use in 

[ transporting this cotton across the Rio Grande. In addition to this we 
also have the information that innumerable Mexican teams and traders 
have been engaged and employed in getting this cotton out of Texas. As 
soon as this cotton reached Mexico it had a cash market. It commanded 
Mexican silver, foreign gold, or anything else that was demanded for it. 
Most of this cotton found its way, of necessity, to Matamoras. It was at 
this point that the traders from nearly every part of the civilized world 
congregated. They were stimulated by a desire to obtain this cotton. 
To such an extent did the commerce of Matamoras increase that there 
were at one time, in the roadstead off Boca del Rio, one hundred and forty 
sail of vessels. Fifty-nine have cleared from this port alone since the first 
of November, in addition to what had previously cleared, and what have 
gone from other Northern ports. Matamoras was crowded with goods, 
^d these goods were sold to traders from the northern Mexican states, 
from Texas, and perhaps from Louisiana. To such extent was the accu- 
innlation of goods and traffic at Matamoras, that rooms ten feet square 
rented for thirty dollars per week ; and even shanties were erected in 
which to store goods. Such was the state of trade at Matamoras, growing 
out of the inhibition of commerce to the ports of the seceding states. 

I assert, your honor, that this commerce, at the port of Matamoras, and 
this trade between Texas and Mexico, has been carried on from the com- 
niencement with the entire knowledge of the government at Washington. 
It is within my knowledge, sir, that the state of things which existed was 
brought to the attention of the President and war department over a year 



176 

ago, by the Union refugees of Texas. The government was importimed 
to take military possession of the frontier of Texas, in order to cutoff this 
trade between Texas and Mexico. These refugees wore not listened to. 
In the early part of October last they renewed the application, backed by 
the war committee of the city of New York, which sent a delegation to 
Washington. The necessity of taking military possession of the left bank 
of the Rio Grande was again urged upon the government, with a view of 
cutting oflf this trade, and also of protecting the Union men of Western 
Texas, who were being murdered by the rebels. An expedition was prom- 
ised, and General Banks was designated, as was supposed, to take com- 
mand of it. Now, sir, in corroboration of this, I refer to what is history 
in regard to this supposed expedition, and the motives and objects of it. 
It was public information that this military expedition was intended for 
Texas. Individuals were personally informed, by Gen. Banks, that his 
expedition was intended for Texas, and the refugees from that state, in- 
cluding the military governor. Gen. Hamilton and suite, who started with 
the expedition, supposed it was going to Texas. So notorious was this 
belief, that the information had gone across the waters, and reached per- 
sons in England. Mr. Eedgate, one of the claimants, in his affidavit 
swears that '^ he received information of the Banks expedition, and that at 
the time he started on the voyage from England to Matamoras, he expected 
and fully believed they would find the whole of Western Texas in the oc- 
cupancy of the military forces of the United States, and that he was greatly 
disappointed when he learned, after the capture of the " Peterhoffi" that 
such was not the case." I refer to these matters, your honor, for the pur- 
pose of showing that the government at Washington had early informa- 
tion, and full and ample knowledge of this course of trade through Matar 
moras, and between Texas and Mexico. I further assert, that this early 
information to the government was not only derived from the sources 
suggested, but in addition, the government was authoritatively informed, 
through the Secretary of State, by the consular agents of the United States 
residing at Matamoras and Tampico. 

I contend, if the Court please, that this traffic between Mexico and 
Texas has been allowed to go on without any step being taken by the gov* 
emment to check or put a stop to it, and very much to the disgust of the 
Unionists of Texas, who had importuned the government to take effeotifO 
measures to prevent its continuance. It has been allowed to go on contrary 
to the remonstrances of the press, and contrary to the public judgnoient- 
It has been allowed to go on for some mysterious reason, known only ^ 
those in authority at Washington. It has been carried on so notorioudf ? 
and so contrary to public opinion, that all kinds of conjectures have beeft 
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raised up as the motives or policy of the government in allowing it. 
Some have conjectured that the government desired to alleviate, in some 
measure, the cotton famine in England and France, and thus assuage, in 
some degree, the destitution of the manufacturing operatives, thereby pre- 
venting the popular clamor for intervention — that the government, in its 
motives of policy, deemed this traffic more beneficial as a means of keep- 
ing the peace by avoiding intervention, than prejudicial in its efl'ects in 
supplying the rebels. Another theory as to the policy of allowing this 
traffic to remain open is more ill-natured and less charitable. Some have 
indulged in the belief that the speculators having influence with the de- 
partments of government, the '' pipelayers," " political thieves," *' Cati- 
line" conspirators, and men-ofall-work, have prevailed with the govern- 
ment to keep this traffic open for their especial accommodation. Some 
have contended that the true way of preventing rebel supplies through 
Texas, was to cut off communication by opening the Mississippi. For 
myself, I am disposed to indulge in no uncharitable suspicion as to the 
motives of the government. I merely urge the fact, that this commerce 
has been allowed to go on with the full knowledge and acquiescence of 
the government, contrary to the public judgment, and contrary to the re- 
monstrances of the press. It is the fact that this traffic has been kept 
open with the permission, if not with the connivance of the government, 
that I seek to bring to bear on the case. It is immaterial as to what the 
motive of the policy may have been. 

It will not be contended that the United States government had any 
right to prevent the introduction of goods into Mexico, and which were 
designed to be mixed up with Mexican commerce, whether such goods 
were contraband of war or not. We need not cavil over the probabilities 
whether the goods carried into Mexico would be consumed in the Mexi- 
can states, or be purchased by the Texas traders, and carried across the 
Kio Grande into the seceded States. This cause cannot be determined 
upon any such conjectured probabilities. Mexico had the right to trade 
with Texas ; Texas had the right to trade with Mexico, subject to tha 
right of the United States to interrupt such trade in the only possible 
way ; that is, if I may use the expresssion, a land blockade. Until such 
time as the United States saw fit to interrupt this commerce by military 
occupancy, the trade was lawful under all the rights, duties, and respon- 
sibilities of both neutrals and belligerents. No doctrine is better settled 
than that, " if a place be blockaded by sea^ it is not considered a violation 
of the rights of the belligerent for a neutral to carry on commerce with it 
by inland communication." This doctrine arises from necessity, and is in 
entire accordance with another rule, which the District Attorney has 

12 
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truly stated, viz., tbat "wben a neutral port or place of trade is contig- 
uous to a belligerent country, tbe commerce of tbe neutral port cannot be 
interdicted, however mucb its trade may bave been stimulated by its con- 
tiguity, or connection witb tbe trade of tbe belligerent country." It still 
stands upon tbe rigbts of neutrality, and no usage under tbe law of na- 
tions bas yet grown up tbat would subject a vessel going to such neutral 
port to capture. Tbis bas been so frequently decided as to bave become 
tbe law of all prize courts. Wben was it ever said, ** You sball not carry 
your goods to Portugal by sea, lest, peradventure, tbey find tbeir way into 
Spain, wbicb is a bflligerent country to us?'' Wben will it be said, 
** You sball not carry your goods by sea to Mexico, lest, peradventure, tbey 
find tbeir way into Texas, wbicb is a belligerent state to us ?" What 
else would tbis be tban a mere paper blockade, wbere tbe belligerent bad 
no power, perbaps, to enforce an actual one ? Tbe law of blockade 
stands upon no sucb premises as tbis. A blockade must be sometbing ac- 
tual, coupled witb an adequate force to make it effective. In case the 
commerce by inland communication is sought to be inhibited, then 0108* 
there be a land force that is adequate to such object. But, if your honor 
please, there was not, in tbis case, even a paper blockade of this Mexican 
commerce. The nearest approach to a blockade of English commerce to 
Matamoras and restriction of trade between Mexico and Texas, comes be- 
fore tbe Court in tbe form of American competition. This is evidenced 
by scores of custom-house clearances from tbe Northern ports of the 
Union. 

From tbe positions taken by tbe counsel for tbe government and captors, 
I plainly perceive tbat tbey are determined to try tbis cause upon immate- 
rial issues. Instead of trying it upon tbe controlling facts, the actual res 
geata^ tbey intend to resort to technicalities and disquisitions upon the laW 
of blockade, wben no blockade existed, and nothing of the kind is vsx 
question. In order to avoid tbe controlling facts, they resort to tbe most 
extravagant presumptions, contrary to all tbe proof in the case. Tbey go 
off on tbe wild conjecture that all tbe American goods imported into Mat- 
amoras were designed for consumption in Mexico, while tbe goods im- 
ported from England were designed for consumption in Texas. Tbey talk 
about the necessity of stopping the importation of neutral goods into the 
rebel states, and vindicate the policy of tbe government in resorting to 
this course. That is all well ; but bow does it tally with the fact tbat the 
rebels are supplying themselves with goods taken from Mexico across the 
Rio Grande, and tbe certainty tbat tbey are supplying themselves india. 
criminately from all goods found in Mexico, and accessible to commerce, 
whether of Mexican production or imported into Mexico from the North- 
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cm States, from England, or other European countries ? So, too, the 
counsel talk about contraband of war as though an actual blockade was ex- 
isting at Matamoras. They undertake to indulge in the conjecture that 
all goods found on the " Peterhoflf " that would have contributed to the 
comfort of the enemy were designed for the Confederate States, and were 
contraband of war. They seem determined to overlook the controlling 
facts, and the conclusive presumptions arising from those facts, that this 
was a neutral vessel, going to a neutral port, so far as we were concerned, 
and that the country to which that port belonged was at war with France, 
and required articles as well contraband of war as otherwise. It has been 
determined, over and over again, that causes in prize cases cannot be de- 
tennined against claimants upon such wild conjectures. To persist in 
condemning vessels and cargoes upon such conjectures would not only de- 
stroy all the respectability of the prize courts, but would soon set the na- 
tions of the earth by the ears. 

It is almost humorous to witness the ingenuity of counsel in their en- 
deavors to make the great bulk of this cargo contraband of war. As 
for instance, those long-topped boots with a military name. Every one 
acquainted with the habits of the people of Mexico and Texas, and 
eapecially of those much in the saddle, is aware of the extensive use of 
those boots. In traveling over the country where there are neither 
ferries nor bridges, every man's horse is his ferry-boat. In fording and 
swimming streams those boots are used as a protection to the limbs and 
feet. They are common to horseback travelers ; but who ever heard of 
their being worn by artillerymen ? They have a military name, it is 
true, but which is about as significant of meaning as the cognomen of the 
Crimean shirt, or the Garibaldi worn by school misses. 

Another subject of shrewd suspicion on the part of the counsel for the 
^ptors, is the supposed military blankets. Had the counsel been con- 
versant with the habits of the people of Mexico, in the use of gray 
Wankets, he could have found use for those on board the " Peterhoff" 
Without the necessity of putting any of them to the purposes of war. In 
that country, where nearly the whole traveling is done on horseback, a 
horse and saddle, a lairat at the saddle-bow and pair of blankets behind, 
^re the traveler's equipment. These blankets are his shelter from the 
storm, and whether in the cabin or on the prairie, with his saddle for a 
pillow, they make his bed for the night. 

From the universal custom of the Mexicans we may very well under- 
stand that those people have use for horseshoes, saddles, blankets, boots, 
and everything else that pertains to horseback traveling. 

Mk. Upton. — There were no saddles on board. 
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Mr. Sherwood. — Very likely not — and for the best reason imaginabk 
The Mexicans beat the world on saddles. 

The counseFs imagination, I presume, will be fertile enongh to con- 
jecture that all these articles were being carried to Texas, or other 
Southern States, contrary to the avowed destination, and contrary to all 
presumptions possible to arise from the established facts of the caae. 
The counsel for the captors seems bent on a condemnation of the vessel 
and cargo, and he will be wholly unable to see the fact, or appreciate the 
necessity of those blankets, artillery harness, military boots, &o., for the 
supply of the northern Mexican States, although they were at war with 
France, and required an extensive supply of these articles for their own use. 

Mr. Upton. — How about horseshoes? 

Mr. Siikrwood. — If the counsel understood the incidents of trade 
and commerce, he would not be surprised to find ready-made horseshoes 
on board the '* Peterhoff." Not only ready-made horseshoes, but even 
horse-nails have become an article of very extensive commerce, and have 
been so for years. You mny find the hardware establishments of this 
city full of them. The machine-made horseshoe has been carried from 
the Northern states and England into the South, into Mexico, Braiil, 
and other countries in South America, and very few horseshoes in latter 
years have been made by the old process. Machine-made horseshoes, in 
commerce, have become like ready-made clothing. It is wonderful to 
witness the avidity with which the imagination of the counsel transforms 
a simple, innocent horsoshoe into contraband of war. 

I have been almost astonished, at times during this trial, to witness the 
persevering tenacity of the counsel for captors, in urging that the real 
destination of tiie cargo of the *' Peterhoff' was not the one which was 
avowed. The counsel seems disinclined to take the proof, all of which 
concurs, as to the destination of the cargo. Mr. Redgate, who re- 
presented as agent and consignee, a large portion of the cargo, tells us, to^ 
answer to the 16th interrogatory, that *' it was consigned to him as * 
merchant residing in Matamoras for some eighteen months past ;" and b© 
further says, in answer to the 2Sth interrogatory, that " had these goods 
arrived at Matamoras, they were to take the chances of the market" 

Mr. Bowden, who represented another large portion of the cargo, i^ 
answer to the 14th interrogatory, tells us, that " he intended to do 
business in Matamoras as a commission merchant, and that these goodB 
were consigned to him for sale." He further says, in answer to the 28tb, 
that " had they arrived at Matamoras, the part of the cargo which he rep- 
resented would have taken the chances of sale in the market, and tb© 
proceeds returned to the shippers." 
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Mr, Almond, who represents another large portion of the cargo, 
affirms that " it was his intention to settle at Matamoras, and to sell the 
goods he represented himself;" and in answer to the 28th, says : " On 
our arrival at Matamoras, I was to hold the cargo, represented by me, 
and take my chance in the market for the sale thereof." I would now 
submit — these witnesses testify from knowledge. They do not leave 
the Court in doubt as to the destination of the cargo. We are told dis- 
tinctly by these three gentlemen, who represented nearly the entire cargo, 
that it was designed for sale in the market at Matamoras. The testi- 
mony of these witnesses, positive in its character, concludes the govern- 
ment and captors against all presumptions as to a different destination ; 
and more especially , *when there is nothing put in evidence that would 
establish the basis of a probable conjecture to the contrary of their 
statement. 

Again — if we consult the probabilities growing out of the state of the 
market at Matamoras, we find all that is necessary by way of presumption 
to confirm this positive evidence as to the legitimacy of the voyage. 
Matamoras congregated the articles of Mexican commerce that were 
passing out of the country. It congregated the cotton that was brought 
out of Texas. It congregated the goods from many foreign countries. 
It combined the facilities for trade, including exchange, and all ofiher 
incidents necessary to make trade safe and profitable at that point. Why 
then should the owners or consignees of this cargo desire to take it into 
the State of Texas? Though Mexico was at war, the commerce of Mat- 
amoras was undisturbed, while in Texas ruffianism ruled the day, and 
insecurity to trade was the general rule. Matamoras had a currency of 
gold and silver in profusion, while the currency of Texas was Confederate 
bonds, payable six mouths after the acknowledgment of the Confederate 
States, with the prince of repudiutors as head financier. By what rules of 
prudence the owners of the cargo of the " Peterhoff" could have been in- 
duced to go into Texas with their goods, is not easily discovered. Men 
are not apt to embark in illicit adventure, where the legitimate trade has 
better facilities and more profit. * To have gone to Texas with their 
goods would have promised a barren adventure at most. There is not 
even a remote presumption in this direction. 

I will now, if the Court please, come to another branch of the case. It 
is pertinaciously urged that the small portion of the cargo owned by Mr. 
Redgate in person, and something less than a thousand dollars in value, 
exclusive of that represented by him as consignee and agent, should be 
condemned on the ground that claimant stands in the attitude of an alien 
enemy. It is assumed by the gentlemen upon tho other side, that Mr. 
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Redgate^s being a citizen of a seceded state at the time of its secession, 
subjected his property to capture upon the ocean, irrespective of the ques- 
tion of his loyalty to the Union government. For the purpose of deter- 
mining this question in connection with the fact, the "proof tn prepar§tom 
is ample in establishing the attachment and loyalty of Mr. Redgate. Bnfc, 
I propose, your honor, to go farther. I assume that the Court is bound 
to take cognizance of what became part and parcel of the political history 
of Texas in its process of attempted secession. It matters not how far 
distant that part of the Union may be where these matters transpired, the 
Court is bound to take judicial notice of them, the same as though they 
had happened in the Southern District of New York. 

I hold in niy hand a printed address to the peoplfi of Texas, signed by 
eleven members of the house of representatives, four senators, and six 
members of the secession convention. This address takes the appeal to 
the people of Texas, urging and advising them to resist the action and 
ordinance of *the secession convention. Among these names stands that 
of Mr. Redgate. It is matter of history that these men counseled re- 
sistance to the secession ordinance at the peril of their lives. It is mat- 
ter of history that they were either murdered or driven out of the coun- 
try. It is matter of proof in preparaiorio^ as deposed by Mr. licdgate, 
that " he battled against secession, as far as his humble means would al- 
low, until he was driven out of the state." It further appears from his 
testimony that he took refuge in the city of Matamoras, commenced busi- 
ness there as a merchant, and that he acquired a commercial domicil m 
this neutral country. He deposes that he owes allegiance to the govern- 
ment of the United States, and in consideration ot* the privileges of his 
neutral commercial domicil, he owes obedience to the laws of Mexico. 
This was the political and commercial status of Mr. Redgate at the time 
of the capture of the *' Peterhoflf." 

It seems to me, your honor, that a bare statement of the case ought to 
be a sufl&cient answer to the extravagant proposition from the other side, 
respecting the liability of Mr. Rcdgate's property to condemnation. One 
would have supposed that the advocates for the government and captors 
had gone to the last degree of extravagance in their other propositions, 
without resorting to this unprecedented absurdity. It is however pressed 
as a judicial proposition, and urged and insisted upon as though it had 
foundation in some supposed rule of law; I will therefore endeavor to 
answer it upon judicial authority. The gentlemen on the other side in- 
sist, that Mr. Redgate, being a citizen of a seceded state at the time c>f 
secession, is, therefore, to be regarded as an alien enemy. An alien en- 
emy is defined to be ^^ one who is under allegiance to a goyernment at wtr 
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with our own." It will not be assumed that Mr. Kedgate was under al- 
legiance, either actual or constructive, to the so-called Confederate gov- 
ernment. He was driven out of Texas in consequence of his abhorrence 
of it, and opposition to it. lie swears that he owes allegiance to the gov- 
ernment of the United States, and shows that he has periled his life in 
resisting the attempt to destroy the national unity. It is not upon the 
facts of the case bearing upon the question of Mr. Redgate's loyalty, but 
by construction, that the gentlemen on the other side seek to bring this 
claimant within the definition of an alien enemy. 

Now, your honor, in order to do this the advocates upon the other side 
must assume that the seceded states, so-called, have accomplished a revo- 
lution — that they are an independent power — that they have a •govern- 
ment de facto ^ acknowledged by the Union government — that they have 
become a foreign power to us; and that, as a consequence of all this, the 
whole population of the so-called Confederate States, friendly as well as 
hostile, are, by construction, belligerent foreign enemies of the United 
States. It is insisted in answer to this, that the political authorities of 
the nation have not taken the first step in acknowledging a revolution, or a 
government de facto in opposition to the Union government. They have 
treated the revolt as a rebellion, an insurrection, and not in any sense, by 
implication or otherwise, as an accomplished revolution. Every pruden- 
tial care has been taken by the political authorities of the nation to avoid 
giving to the revolt the character of a revolution, and every attempt to get 
recognition by Jeff. Davis and his crew of conspirators has been repulsed. 
In connection with this phase of the question, it is insisted — 

I. That the political status of the loyal citizens of the seceded states, 
is, and must remain a question for the exclusive consideration of the poli- 
tical authorities of the nation, and that such status remains unaltered 
until such time as the rights of those citizens are declared by those politi- 
cal authorities to be without the pale of governmental protection. 

II. The political status of the claimant having been fixed by the con- 
stitution and laws of the United States, and the claimant having com- 
mitted no act of disloyalty to the government, he respectfully denies any 
power of the judicial authorities to decitizenize him by implication or con- 
struction, or, in any manner to impair the principle that protection is to 
accompany allegiance. 

Among the manifold reasons why the national government has been 
sedulously guarded against recognizing a government de facto in the South, 
has been the motive to preserve the immense property interests owned in 
the South by the loyal inhabitants of the North. It is estimated that 
more than five hundred millions of property^ composed of debts, stocks 



184 

real estate and other property owned by Northern citizens and refugees, 
are under the ban of confiscation. This confiscation has been carried on 
under the pretended authority of the rebel government, and upon the as- 
sumption of a revolution accomplished. The authority to confiscate is 
based upon the idea of a government de facto. The acknowledgment of 
such government by our political authorities, would have the effect to 
make Southern confiscation effective. It would yield to the political ruf- 
fianism of the South an immense fund of property that rightfully belongs 
to the loyalty of the nation. It has not been the policy of the govern- 
ment to commit, or suffer to be committed, spoliation on the property of 
its loyal citizens ; but on the contrary, to give protection whenever it had 
the power. It is a mistaken idea to suppose that our government has 
been either so mad, or so blind, as to have committed national suicide by 
any acknowledgment that the so-called seceded states were a foreign coun- 
try to us — that they had a government de facto^ or that the loyalists of 
the South were to be treated as belligerent, foreign enemies. It is 
true, your honor, that we have some traitors at the North, who have been 
laboring and intriguing to get the rebel government in some way acknow- 
ledged as a government de facto. VV^e have rebel sympathizers acting in 
the same direction. We have silly peace men of three ounces to the 
pound, avoirdupois, who have gone off with the idea of negotiating with 
the so-called Confederate government; but they have, thus far, been set 
aside as " children prattling out of season." The policy of our govern- 
ment in treating the rebellion as mentioned has been, thus far, firm and 
decided. 

I assume, if the Court please, upon authority, that the attempt at 
revolution in the South, and the consequent state of war, has in no re- 
spect decitizenized the loyalists of the South. I assume that, as indi- 
viduals, their political rights, in theory, at least, are as perfect as they 
were before the revolt. In the case of Gelston vs. Uoyt^ 3 WKeaton^ 246, 
the Court says — " No doctrine is better established than that it belongs 
exclusively to governments to recognise new states in the revolutions 
that may occur in the world ; and until such recognition, either by our 
own government, or by the government to which the state belonged, 
courts of justice are bound to consider the ancient state of things as re- 
maining unaltered. This was expressly held by this Court in the case of 
Rose i's. IHmley^ 4th Crunch, 241, and to that decision on this point we 
adhere." 

In the 9th Ves.^ 347, the doctrine is laid down, '' that a Judicial Court 
cannot take notice of a foreign government, not acknowledged by the 
government of the country in which the Court sits, and the fact of such 
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acknowledgment is of public notoriety." This has been repeatedly de- 
cided in England. 

Again, in Kennet V8, ChamherSj 14 Howard^ 61, the Supreme Court, in 
determining a question involving the right of parties that depended 
upon the existence of a government de facto in Texas, said — " If we un- 
dertook to inquire whether she had not, in fact, become an independent 
sovereign power, we should take upon ourselves the exercise of political 
authority, for which a judicial tribunal is wholly unfit, and which the 
constitution has conferred exclusively upon another department." 

I cite these authorities for the purpose of showing that a judicial tri- 
bunal has no authority to determine the question of government de facto 
before recognition — that it has no authority to declare the rebellious 
states a foreign power, any more than it has to acknowledge their inde- 
pendence. The political status of the citizens of the Southern States is 
not a question at present for the judiciary; nor can the fact of civil war 
be made a basis for any adjudication prejudicial to their rights of citizen- 
ship. At most, the Court cannot be made an instrument to impair the 
doctrine that allegiance and protection go together. The advocates for 
the government and captors seem to have fallen into the error of regard- 
ing the people of the Southern States as possessing the character of 
foreign belligerents. Nothing can be further from the fact. It is under 
this error that they seek to confound the innocent of the South with the 
guilty, and thus make the claimant, Mr. Redgate, an alien enemy by 
construction. They seem to think that the Court, can take upon itself 
political authority, for which the Supreme Court has declared a judicial 
tribunal wholly unfit. In determining rights, liabilities, and disabilities 
growing out of revolutions, or attempted revolutions, the judiciary merely 
follows the political authorities. It does not precede them. Rebels may 
incur the pains, penalties, and forfeitures, under the law for treason. 
They may be dealt with, in emergencies, under the war power, according 
to the rules of military necessity ; but the political status of the individ- 
ual, if changed at all, must be changed on the ground of successful revo- 
lution, and the acknowledgment of such change by the treaty-making 
power. 

In further illustration of the fact, that our political authorities have 
never raised the question of alien enemy, even by implication, in any of 
the regulations appertaining to blockade, embargo or inhibition of com- 
merce to and from the Southern ports, I again repeat the assertion that 
no distinction has been made between neutrals, rebels, and loyal citizens. 
They are all embraced alike in the same interdiction of commerce. The 
fact of loyalty, disloyalty, or neutrality, has no bearing upon the ques- 
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tion of the right of capture. I seek to make the fact of loyalty on the 
part of Mr. Redgate personal to himself, on the score of reputation. It 
ii his duty to place himself right before the Court. It is his duty to 
place himself right before the country. He is entitled to maintain the 
character of a true and loyal citizen to his government. Having per- 
iled his life, and incurred the bitter hatred of the ruffian secessionists 
of Texas, by his attachment to the Union government, and his fidelity to 
the national ensign, I would put his conduct upon the record of the 
Court for the benefit of his children. In those places where loyalty is 
the general rule, and disloyalty is a badge of dishonor and infamy, it is 
quite an easy thing to bo loyal. In those sections whore disloyalty is 
the rule, and loyalty is manifested at the peril of life and property, it 
demonstrates the strength and manhood of the individual. In this view 
Mr. Redgate's loyalty may have some legitimate bearing upon the case. 
It ought to silence any attempt to raise up an unfriendly presumption 
as to bis motives. I submit, your honor, that, in the face of the viru- 
lent animosity that existed against Mr. Redgate in Texas, he would not 
again venture his person or property within the clutches of his enemies, 
or those who had sought his life. He had already sufficient experience 
to admonish him to keep on the side of safety by keeping his person and 
property on neutral ground. There is not the shadow of a presumption 
that he intended to risk his person or goods to the tender mercies of the 
ruffianism of Texas, whose hands were kept continuously red with the 
blood of Union men. There is no presumption that goes against Mr. 
Redgate in this direction. 

I am almost astonished, your honor, at the recklessness with which 
the gentlemen on the other side seem disposed to indulge in unfriendly 
and extravagant presumptions against the claimants. They seem to 
think they are privileged to attack the motives of the claimants, and the 
whole evidence of the case, and to throw it aside on the strength of the 
most improbable conjecture. I wonder whether the gentlemen have ever 
contemplated the general conduct of captors, and the mercenary conduct 
that always prevails in the surroundings of prize courts. Why, your 
honor, it is an old adage that prize captures cannot continue for any 
great length of time without the conduct of cruisers becoming reckless. 
Tbey soon get to think that all tbe commerce that floats upon the ocean 
is lawful prize. In adjudications, they always manage to have close un- 
derstanding and intimacy with the unscrupulous and mercenary surround- 
ings of the Courts. They have it in their power to manufacture and 
suborn evidence, and it is quite too frequently the case that claimants are 
unfairly dealt with. There has never yet been a prize court, where prixe 
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ness. No nation has had more cause to complain of this than our own. 
Even Sir William Scott, who has been pronounced a model judge in 
many respects, has not wholly escaped the impeachment of public opin- 
ion. While many of his decisions have been attacked on account of 
their rigor, growing out of national partiality or national prejudice, this 
has not been the only ground on which they were often questioned. 
What was most bitterly complained of in practical adjudications, even 
before him, was the alleged difficulty of getting cases before him on 
their simple merits. This was ascribed to the mercenary influences that 
surrounded the prize courts, their practices of subornation, and the fee- 
bleness of claimants in resisting the power of the coalitions bent on plun- 
der. All prize courts have suffered more or less in their character for 
fairness. We may conclude from this, that the conduct of captors, and 
those interested in procuring condemnations, ara quite as likely to be 
subjects of suspicion and criticism as of claimants. No one can be 
assured of the truth of witnesses where the division of plunder is possi- 
ble to be made the basis of the testimony. In view of this danger, it has 
often been held, that the avowed destination of the voyage, together with 
the ship's papers, must be taken as the controlling evidence ; and unless 
overborne by irrefragable evidence to the contrary, they must prevail. 

There is something suspicious, if the Court please, in the conduct of 
the captors of this vessel and cargo. The '* Peterhoff,'' as appears by the 
proof, was boarded by the United States cruiser " Alabama" before going 
into St. Thomas. The ship's papers were examined. They learned the 
destination of the vessel. They had full and ample notice of all the inci- 
dents of the voyage, and had every opportunity to have made the most 
rigorous examination. They learned the important fact, and that was, 
that the ** Peterhoff" was short of coal, and that she intended to coal at 
St. Thomas. Now, sir, I assume that it was a foregone determination 
that the " Peterhoff" was to be captured, and that she was allowed to go 
into St. Thomas merely to take in coal, at the expense of several thousand 
dollars to the ship-owners. As soon as she had done this, and had pro- 
ceeded on her way beyond the nautical league from the port of St. Thomas, 
the ** Vanderbilt" was sent out to pick her up. Here was a transaction 
that characterized, in part, the motives of the captors. It was not suffi- 
cient to take the vessel and cargo before going into St. Thomas, but it 
was money to be made to the captors, as was supposed, to have the vessel 
coaled up at the expense of the ship-owners. Ther^ is mucii ground for 
suspicion that here was finesse — that a mere trick was resorted to, in order 
to add to the value of the prize. It looks to me, sir, as though the coa< 
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duct of these captors betokened more strategic shrewdness than morality. 
It ought to have satisfied the rapacity of the captors to have committed a 
sea-robbery upon a neutral vessel and cargo, going from a neutral port to 
a neutral port ; but this, it seems, was not sufl&cient. They aggravate the 
outrage by a trick, whereby they send off the vessel to a distant place for 
adjudication, at the expense of the owners. 

Having gone through with the matters that have occurred to my mind 
as having any bearing on the case, I come to another matter, sought to be 
naade a point by the other side. Yesterday, the gentlemen on the other 
side insisted upon the introduction of a paper, which I hold in my hand, 
purporting to be a circular letter of Bennett & Wake. This circular is 
addressed to nobody in particular. It has no connection with the ship's 
papers, and is entirely without the province of inquiry in taking the evi- 
dence in preparaton'o. We made the objection to this document for vari- 
ous reasons. The first was, that it could not be produced in evidence, 
without an order for further proofs, according to the course of proceed- 
ings in prize cases. The next was, that, under an order for further proofs, 
the paper was not admissible at all. Your honor decided, however, to re- 
ceive the paper, and not knowing what disposition may be made of it by 
the Court, I beg the privilege of analyzing its . contents, and suggesting 
the reasons why it is not admissible in evidence. 

As the foundation of ray argument, I refer the Court to the agreeinent 
between the ship owners and Bennett & Wake. This agreement, or con- 
tract, whatever it may be called, did not amount to a charter of the ship, 
and consequently, there was no charter party in the case. Bennett & Wake 
were ship brokers, or more properly brokers for procuring freight. Their 
compensation was a commission on the amount of freight procured, or which 
they could influence to go on the vessel. They had no interest in the ship. 
They had no interest in the cargo. They had no interest in the freight, ex- 
cepting a bare commission on that part which they could procure. That was 
all the connection they had with th^ vessel, the cargo, or the voyage. This 
being the position of Bennett & Wake, they issue their circular, addressed 
to nobody in particular. It is true, they make an appeal to the mercenary, 
such as might be disposed, if the chances allowed, to engage in an illicit 
trade. They also appeal to the honest trader, the careful, cautious man, 
and tell him there will be an opportunity of sending out goods under 
their own supercargoes. This circular was issued in connection with the 
world-wide notoriety that the commerce of Matamoras and Northern 
Mexico was open and unobstructed — that the commerce between Mexico 
and Texas was also unobstructed ; and that this trade in all its incidents 
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was being stimulated by the enterprise of many countries, and more espe- 
cially the northern United States. 

Now, if the Court please, we nowhere find that any agreement or under- 
standing existed between the claimants of cargo, and Bennett &> Wake. 
There is nothing by way of implication or inference that these owners of 
the cargo ever bargained with Bennett & Wake for any of these supposed 
facilities for illicit trade, had it been possible that the trade in any of its 
incidents could have been called illicit. The evidence shows Mr. Redgate 
was already established as a commission merchant at Matamoras, and that 
he had acquired a commercial domicil in that neutral country — that Mr. 
Bowden and Mr. Almond were going out to establish commission houses 
at Matamoras, and that nearly all this cargo was designed for these special 
objects. I assume then, sir, that this circular of Bennett & Wake is 
sought to be introduced for the purpose of creating an impression con- 
trary to the evidence in the case, and contrary to all rules of evidence 
by which any cau'^e can be tried. 

We have the right, if the Court please, to indulge in conjecture, with 
regard to the uses made, and attempted to. be made, of this circular of 
these freight brokers. It bears date on the 7th of November. It was 
undoubtedly picked up in the streets of London and hustled across the 
waters by steam, and sent by the Navy Department to Captain Wilkes. 
There is every reason to believe that it afforded the basis of a stupid pre- 
determination to capture the '* Peterhoff " without any reference to the 
real facts, and in utter disregard of the state of commerce on the Mexi- 
can frontier. We may conjecture that this capture was made by the 
direction of the authorities at Washington ; and, if so, it implicates 
them in a blunder that is unpardonable. 

I claim, your honor, that we have a right to speak censoriously of the 
use that has probably been made, and which is attempted to be made, of 
this advertisement of Bennett & Wake. Why was it sent here by the 
Secretary of State under the broad seal ? Why did he attempt to put 
it in the semblance of form as an authenticated government document ? 
Mr. Seward is a lawyer, and I will not so far impeach his law knowledge 
as to admit hi.-* belief that it was or could be made evidence. He knew 
that it was not evidence in preparatorio, and from its nature and character 
that it could not be made evidence on an order for further proofs. The 
law officer of the government, the Attorney- General, could have advised 
him that it was loose hearsay to which no importance could be attached 
— that it could not be made evidence in any case — not even in a case 
where the government had not precluded itself by its own conduct from 
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the right to make captures. As evidence, it has no character but that of 
hearsay, and that is no evidence at all. 

But why again, let it be asked, was this paper sent here? There 
seems to be a determination to lug into this case everything possible, 
that is calculated to create a prejudice against the claimants, whether it 
be proof or not. We are entitled to have this case tried upon proofs, 
and the fair and legitimate presumptions which arise out of the proofs. 
We are not obliged to have the case tried upon the wild and vague con- 
jectures of those interested in committing spoliations upon neutral com- 
merce; nor are we obliged to submit without resistance to the efforts of 
the political authorities, who are now attempting to gloss over a capture, 
made under circumstances, where no semblance of the right of capture 
existed. 

This advertisement of Bennett & Wake is not even proved up in a 
manner that would make it admissible as evidence. It is not a govern- 
ment document. It is not an original. A Mr. Nunn makes an affidavit 
that it is a true copy. The consular agent at London sends the copy to 
Mr. Seward, with his consular letter attached. Mr. Seward files it, and 
then certifies under the broad seal that this is a copy of the paper on file. 

Mr. Upton. — The Secretary certifies that this is a copy of the original 
paper on file. 

Mr. Sherwood. — Very well. Mr. Nunn's affidavit shows what kind 
of an original that was, while the counsel's letter expresses the hope that 
it is proved in a way that would make the sworn copy legal evidence* 
But, the point I would make is this. This advertisement is of no weight 
as evidence. It is soug htto be introduced under the pretense of trying 
to make it evidence, for the purpose of working on public opinion. It is 
sought to be thrust on the attention of the public for a disingenuous pur- 
pose. It is intended to be made a means of prejudice with that portion 
of the public which is not competent to discriminate as to what is 
evidence, and what not. It is plainly designed as a make-weight in get- 
ting up an apology for a governmental blunder. This it not the in- 
genuous way of treating the question. Such course can lead to no good 
result. 

I have nothing to say, nor do I intend to say anything in extenuation 
of the conduct of certain infiuences in Great Britain. Things have 
transpired under Ikitish infiuences that are too serious to be overlooked, 
and which should in my mind be made the subject for future reparation. 
There is no apology for the covert British aid in the piracies committed 
on our commerce. But we cannot take that into account in a prize 
case, or in adjudication of the question of prize or no prize. We are 



191 

bound by the rules of international law. The first duty we owe to our- 
selves, and to the national interests, is always to be in the right. This 
platform is our best security. There will always be enough of error, 
growing out of misapprehension amidst the irregularities of war — errors 
that are unavoidable We are always in danger, when acting on the 
strength of resentment, of overstepping the limit of sound judgment, and 
parting with discrimination. 

In concluding, allow me to suggestj that all the authorities cited upon 
the other side, and all the refinements on the international law of blockade, 
have no applicability to this case. It is apparent from the whole facts, 
that no semblance of a blockade existed. There can be no pretense that 
there was any. There is no pretense that any practical inhibition was 
attempted to prevent the commerce between Mexico and Texas, or, that 
even so much as a paper blockade existed. In view of the real facts, then, 
those which have a bearing, and controlling bearing upon the case, in 
what attitude does the government stand in endeavoring to sustain this 
capture ? I need not repeat the argument which stands upon self evi- 
dent propositions, that a blunder was made in the capture of this vessel. 
What kind of an aspect does this case present, and what kind of a pre- 
cedent would it afford, as to the rights of neutrals, in case of condem- 
nation ? I think the commercial world would stand aghast at the idea of 
such a doctrine, annunciated from a prize court. I am inclined to think, 
your honor, that no precedent of condemnation can be found in such a 
case as this. I am equally certain that if this case is made a precedent 
against the claimants, it will not be followed by civilized nations. In 
case this vessel could have been captured as lawful prize on her way to 
iMatamoras, it is difl&cult to see why the whole fleet of shipping in the 
roadstead of Boca del Rio could not have been captured for the same 
reasons : but I will not discuss this question further. 

If I have succeeded in making myself understood in my argument, I 
iave said all I desire to sny in the case. I thank the Court for the kind 
indulgence with which it has listened to my remarks. 

The Court here adjourned to Monday morning (July 13th), at 11 
o'clock. 
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July 13, 1863. 
ARGUMENT OF AUGUSTUS F. SMITH, ESQ. 

For the Claimants, 

The Court met at 11 o'clock. 

Mr. Augustus F. Smith proceeded to address the Court. 

If yon* honor please : I do not know how the other gentlemen engaged 
in the case, or how your honor mny feel, but for myself it is a subject of 
congratulation that we are drawing to the end of this protracted and im- 
portant case. I was glad, on Friday, to listen to the argument of counsel 
on the other side, for the reason that they were more specific than before, 
as to the grounds upon which the condemnation of this ship and cargo was 
claimed. The circumstances were elaborated, too, in a way which enabled 
us to see what it was that was complained of here; and I may say, in re- 
spect to the argument, that it seemed to me to present the difl&culties (for 
there are difficulties in the case) and to treat them — I will not say with 
ability, because of my relationship to the counsel — but certainly with 
marked fairness. But if your honor please, in one or two particulars the 
learned counsel, it seemed to me, went beyond his duty — and especially 
did he do so in appealing to prejudice in this cause. The time will come, 
and I hope very soon, when the United States will cease to be belligerent, 
and when they will again be neutral ; and the time will come when they 
will be neutrals in a war in which the principles that are to be established 
now by the courts in this country will be appealed to against them. It 
is, therefore, of very great con8e(juence that the Court should now look 
beyond the mere interests that belong to the condemnation or release of a 
ship, and recognize the more important interests that will be affected at a 
time when we shall regret that we havQ departed, if we do depart, from 
the well-established rules, which this government have always insisted 
should control the neutral and belligerent. The appeal to prejudice, if 
the Court please, is designed to produce condemnation in a particular 
case, without reference to anything but the mere interests of that partic- 
ular case. 

Now, it is true that we, as Americans, have prejudices against the 
English ; it is true that the English have prejudices against us. The war of 
the Revolution engendered a state of feeling that was hardly forgotten 
before the War of 1812. The War of 1812 revived that feeUng. It 
had, to a very large extent, died out before this war arose; and now the 
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British people have pursued a course in respect to the American govern- 
ment and in respect to the contest now raging between North and South, 
that we think entirely illiberal. It is not at all surprising, then, tliat we 
should ourselves feel and give expression to prejudice in an address to 
the Court in an individual case. But I warn the Court (if your honor 
will pardon me for doing so) against yielding to any such feeling of pre- 
judice, for the reason that the Court sits here to do justice, and be- 
cause the time will come when it will be of very great importance to us 
that no appeal be made to a case decided under the influence of prejudice 
and not according to the rules of law, well established in cases of this 
character. I do not understand that there is any very serious conflict be- 
tween the counsel who has already addressed your honor and ourselves in 
respect to the principles that are to govern this case. I understand it to 
be conceded, in effect, that trade in contraband (or what would be con- 
traband, if with a belligerent) between neutrals, is perfectly legitimate and 
lawful ; that England and France may trade across the channel in contra- 
band of war — in munitions, in guns, or anything that might aid bellig- 
erents to carry on war — and that this right is not affected by the con- 
sideration that such contraband of war may, after the sale from one to the 
other, find its way into the hands of a belligerent. 

It is settled that, to make trade in contraband of war illegitimate, the 
contraband should be designed directly, and not indirectly, for the bellig- 
erent. Accordingly, it was perfectly lawful, and is to-day perfectly law- 
ful for the English to ship and transport merchandise to the neutral port 
of Matamoras, although they know, when they so ship, that the contraband 
may eventually find its way into Texas and the army and navy of the 
rebels. If it be necessary to cite any authority to this proposition, let 
me refer to Halleck's International Law, p. 670, from which I will read 
a few lines : 

" The noxious articles themselves (if decided to be contraband) are in- 
variably condemned, and no defense or plea can save them from confisca- 
tion when their character as contraband, and destination to a hostile port 
or countrt/j are admitted or established,'^ 

It is then necessary that the articles be contraband, and that their des- 
tination to the port of a hostile country he admitted or established. 

And on page 576 : 

" If the goods are contraband, and destined for the direct use of the 
enemy's army or navy, the transportation is illegal, and subject to the 
ordinary penalty," 

If a contraband article be taken to a neutral port, it is not therefore 
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subject to confiscation, although the belligerent navy may lie there* The 
question is whether the article is destined for that navy, and not intended 
for sale in the neutral port. The (juustion is, whether there is an inten- 
tion to afford to the belligerent directly, and not indirectly, the contra- 
band article ; and it does not make any difference how small the remove 
be from a direct trade. If it be a direct trade, there is no doubt of the 
liability to coiifi ^cation ; but if it be an indirect trade, although it is known 
that the neutral to whom the article is sold may sell to the belligerent, 
it is not liable to confiscation. I cite tlie ease of the " Commerceny^ 1 
Wheat,, 382, 388-9 ; also AVheaton's Elements of International Law, p. 
668, and will read from the latter a few lines: " The general rule as to 
contraband articles, as laid down by Sir Wm. Scott, is, that the articles 
must be taken in delicto^ in the actual prosecution of the voyage to an 
enemy's port." 

The design must not only have been conceived, but must be in the pro- 
cess of execution. I refer, also, to the treaty with Great Britain of 1794. 
(Statutes at Large, vol. 8, p. 125, art. 18.) After enumerating the ar- 
ticles contraband of war, the treaty says ; " And all the above articles are 
hereby declared to be just objects of confiscation, whenever they are at- 
tempted to he carried to an enemy ^ It is the attempt to carry to the ene- 
my that subjects contraband of war to confiscation. 

No authority exists for any more stringent rule than this, either in 
England or this country : and certainly upon this question we are to be 
governed by the practice of the Courts in this country, and not by any 
other. I do not contend that the concealment of the real destination, by 
the fraudulent interposition of a false one, would protect the trade, where 
the real destination was the belligerent port or the enemy's army. Ac- 
cordingly, I can readily conceive of a case where an article is carried to 
Matamoras, which is not designed to be sold there, but to be traiisported 
over the river, and there put into the hands of the belligerent. In such 
a case contraband of war would be subject to capture. 

Another proposition I propose to state, before I come to a more partic- 
ular discussion of the case, and it is a proposition that is even better set- 
tled, if possible, than the one I have stated. It is, that trade between a 
neutral and a belligerent is always legal and legitimate, except in contra- 
band of war, and except, also, in case of blockade. Accordingly, if there 
were no blockade of the Southern ports, the English might send the " Pe- 
terhoff " to either Charleston or Mobile with anything she had on board 
at this time, except contraband of war, and no United States croiiser 
would have a right to interfere ; and after delivering her cargo, she might 
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take on board a cargo of cotton. The trade is lawful in every article ex- 
cept contraband of war, unless where there is a blockade. 

It is perfectly legitimate to take any article to Matamoras, with the avowed 
design to transport it into Texas, if it is not contraband of war. No 
blockade interferes. The mouth of the Rio Grande is not blockaded. The 
learned counsel, who first addressed you, has stated that within a short 
period fifty -nine foreign and American vessels have cleared from this port 
for Matamoras. The counsel for the libellants replies that the govern- 
ment have seized some of those vessels. But did they ever seize di foreign 
vessel clearing from New York for Matamoras, unless she had contraband 
of war on board ? They may seize American vessels, for violation of the 
Non-intercourse Act, and no doubt they do. There are scoundrels in 
•New York (" Copperheads " they would be called outside of Court,) who 
would, for the sake of making money, trade with the belligerents. The 
counsel says that the revenue laws of the United States may be violated 
by some such trade. But we have nothing to do with the revenue laws 
here. They have no right to seize a vessel at St. Thomas, for an in- 
tended violation of the revenue laws at the Rio Grande. I repeat 
that this voyage was perfectly legitimate by neutrals to Matamoras, 
for every part of the cargo of the '* Peterhoff," except what was con- 
traband of war, al- though it may have been designed for the rebel gov- 
ernment. 

These two propositions dispose of a vast deal of prejudice outside 
of this case, created by newspapers that would have the American gov- 
ernment at war with every government on the face of the globe, if they 
had their way. They would have you say that every vessel that went 
near a port, whether blockaded or not blockaded, should be condemned 
provided the design was to aid the rebels. Now, it is perfectly legitimate 
and lawful for neutrals to aid the rebels. It was necessary, to prevent 
trade between the North and the South, for Congress to pass the Non-in- 
tercourse Act of 1861 ; and it was publicly argued that it was not ne- 
cessary to declare a blockade ; but Congress could pass a law which would 
prevent not only the North, but would prevent neutrals from trading with 
the South. But did Congress pass any such law with regard to neutrals ? 
No, they did not. Why, if Congress had passed such a law and adhered 
to it, they would have been at war with the English and French to a 
certainty. It is well settled by the rules of international law, and by the 
practice of this government that trade between neutrals and the Southern 
ports, was lawful, unless there was a blockade. In the war between Spain 
and her South American colonies, in 1816, and in 1823, Spain undertook 
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to blockade the whole Atlantic coast, by a prohibition of this kind of 
trade. She said these were her colonics, and no neutral should trade 
with them. She had a frigate and a small vessel besides, and with this 
force she undertook to make that extended blockade, and seized American 
Tessels. Did the American government submit ? Not at all. Again, in 
the Texan revolution, the Mexicans undertook to say that we could not 
trade with Texas. The American government repudiated such a claim, 
and the trade went on. The same in the case of New Granada. I will 
read from Lawrence's Wheatou on International Law, pp. 846-7-8 — 
note : 

" During the revolutions of Spanish America, the mother country at- 
tempted to enforce against foreigners the exclusive pystem of her colonial 
laws, which was ever resisted by the United States. Mr. Monroe, Sec- 
retary of State, in a note of the :20th of March, 1816, to the Spanish 
Minister, having objected to the blockade of the Spanish coast in South 
America, from Santa Marta to the river Atrato, inclusive, and declared 
that it mu>t be confined to particular ports, and an adequate force sta- 
tioned at each to support it, Don Onis replied, March 26, 1816 : * Not 
only that part of the coast lying between Santa Marta and the river A^ 
rato, but the whole coast eastward, and southward of these points, from 
the Orinoco to the territory of this Republic, belongs to the Spanish 
monarchy, and consec^uently any vessel whatever found near it, or stand- 
ing toward it, can have no other object than to carry on smuggling, or 
stir a civil war in the king's dominions. In either case, the law of na- 
tions recognized the seizure of the vessel so employed.' (American State 
papers, vol. iv. p. 156.) This view was not acquiesced in by the govern- 
ment of the United States, and by its instruction, Mr. Ewing, Minister 
at Madrid, declared to the Minister of Foreign Affairs of Spain, Sept. 
26, 1816: ' The blockade of General Morillo is repugnant to the law of 
nations, because it extends over several hundred miles of coast, and to an 
indefinite distance from the shores. Of course it cannot be enforced as* 
blockade, but remains a bare pretext for spoliation. A blockade by 
sea, to be acknowledged as valid by the United States, must be con- 
fined to particular ports, each having a force stationed before it, suffi- 
cient to intercept the entry of vessels, and no vessel shall be seized, e?en 
in attempting to enter a port so blockaded, till she has been previoudy 
warned away from that port.' — Ibid, p. 158.'' 

Again — *' To this outrage upon all the rights of neutrality, they have 
added the absurd pretension of interdicting the peaceable commerce of 
other nations with all the ports of the Spanish main, upon the pret^iw 



that it had, heretofore, been forbidden by the Spanish colonial laws ; and 
on the strength of these two inadmissible principles, they have issued 
commissions at Porto Cabello, and in the Island of Porto Kico, to a 
swarm of privateers." 

Again — " It is in vain for Spain to pretend that during the existence 
of a civil war, in which, by the universal law of nations, both parties have 
equal right with reference to foreign nations, she can enforce against all 
neutrals, by the seizure and condemnation of their property, the law of 
colonal monopoly and prohibition by which they had been excluded from 
commercial intercourse with the colonies before the existence of the war, 
and when her possession and authority were alike undisputed. * * You 
will represent to the Spanish government, the claims of all the citizens of 
the United States, whose vessels and other property hav« been captured by 
the privateers from Porto Rico and Porto Cabello, and condemned by the 
Courts of those places for supposed breaches of the pretended blockade, 
or for trading with the South American Independents." 

Again — " The government of New Granada has announced, not a block- 
ade, but that certain ports of New Granada are to be closed. The opin- 
ion of her Majesty's government, after taking legal advice, is, that it is 
perfectly competent to the government of a country in a state of tranquil- 
ity to say which ports shall be open to trade, and which shall be closed ; 
but, in the event of insurrection or civil war in that country, it is not 
competent for its government to close the ports that are de facto in the 
hands of the insurgents, as that would be a violation of international law 
with regard to blockades." 

Upon this subject — the interdiction of trade with a belligerent by a 
neutral — let us recall the orders in council of the British government, in 
the early part of this century, in its wars with Napoleon. The British 
government thought 4io interdict trade with the whole continent of Europe, 
80 far as that continent was either in possession of the troops of Napo- 
leon, or in possession of his allies. They had not power to blockade the 
numerous ports of those countries ; but by orders in council, they pro- 
hibited trade with the continent, and they said that any vessel approach- 
ing the continent, which had not called at a British port, was subject to 
capture. The American government protasted, but we were weak, and 
the English enforced these orders. On the other side, the French gov- 
ernment said that any vessel which called at a British port should be sub- 
ject to capture. Here was a position for neutrals ! The Americans al- 
ways protested. France withdrew this order; but England insisted, 
and that was the real and chief cause of the war of 1812. It is true 
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they searched our merchantmen, and took from them seamen who, they 
claimed, had been born within the British dominions: and that was 
another cause for the war ; but the more prominent one was, that the 
English insisted upon enforcing the orders in council. Since the treaty 
of 1814, it has never been claimed by the British government that they 
could do anything of the kind ; aud it will not be claimed by any law 
ofl&cer of this government, that trade between a neutral and a belligerent 
can be prohibited except by blockade. Here was no blockade. Fifty- 
nine vessels within a short time had cleared, and down to the time of my 
associate's argument, vessels were clearing, from the port of New York, from 
Boston, and from every Northern port for Matamoras, and none of the au- 
thorities have seen fit to interfere. The trade, then, between Great Britain 
and Matamoras, and even through Matamoras with Texas, was perfectly 
legitimate and lawful, so long as that port was not blockaded, and it 
never was blockaded, nor was there any investing force by land. 

There was no positive right on the part of the government, and it 
never has claimed any right, to interfere with the trade between Mexico 
and Texas, across the Rio Grande ; therefore, I say it is legitimate and 
lawful to import goods into Mexico, with the avowed design to take 
those goods into Texas, so long as they are not contraband of war. It 
was urged by the learned counsel, who addressed the Court on Friday, 
that where a place was invested, trade could not be carried on by a nea- 
tral. I ageee that when a town is invested by land and blockaded by 
sea, that trade is unlawful ; but no authority can be produced in support 
of the proposition that, because it was hoped the enemy would be dis- 
tressed by the interdiction of trade, that therefore the government might 
say, you shall not trade Can it be pretended that the Southern States 
are invested ? Seven millions of people, covering half the territory of 
the United States, with a force in the field that has enabled them to carry 
on the war for two years, with varied success, can it be pretended that 
they are in the position of a beleaguered town, which cannot be traded 
with ? AVhy, it is idle to make such a claim, and the government would 
not desire to see a decision in admiralty based upon it. No, sir. How- 
ever much, as loyal men, we may desire to see the South reduced and 
overcome, let us not forget that tfce time is coming, and I hope soon, 
when we shall again be neutrals, and when we shall bo sorry that a 
decision was made which would conflict with what we should then desire 
to claim. 

Court. — How does this case bring up the question of the force and rf* 
feet of a land investment ? 



Mr. Smith. — It has been said, by the counsel on the other side, that it 
was unlawful to take these goods into Matamoras, because, going there, 
they could afterwards be transferred into Texas. 

Court. — The case does not allege, in the evidence, any positive invest- 
ment by land ? 

Mr. Smith. — Not at all. Mr. Upton's first proposition is, that the 
" Peterhoflf," when captured, was laden with a cargo of contraband goods, 
which it was designed to transport, not to Matamoras, but to the enemy. 
It is true he uses the word " contraband goods," but I shall show, in the 
course of the disussion, that a very small portion of the cargo of this ves- 
sel was contraband. 

Before resuming the direct line of the argument, let me say, that, how- 
ever much we may be disposed to criticise the British for engaging in this 
trade, in lawful or unlawful articles, with Matamoras, let us not forget 
that we are not entitled to say much against her, so long as we ourselves 
engage in the same trade. It is true that there are men in New York — 
disloyal men — who would, for profit, engage in an unlawful trade. But 
there are, in all parts of -the North, men, not disloyal, who would en- 
gage in the legitimate trade with Matamoras for the same purpose. The 
English people do not feel for us any particular good will ; nor do we for 
them. But we cannot expect that they will be any more scrupulous in 
this trade than our own people. The British people engage in this trade 
for profit, not from any hostile designs against the North. It is a great 
temptation to them to take an assorted cargo to Matamoras and to buy 
cotton there and bring it to Great Britain. It is a temptation that loyal 
Americans can hardly resist ; so we cannot expect the English to resist it, 
and it is not right that we should so bitterly criticise their acts in that re- 
spect. They may answer to us : " First take the beam out of thine own 
eye, and then shalt thou see clearly to take the mote out of thy brother's 
eye. " 

I come now more directly to the case on trial ; and I say, not a doubt 
exists that the *' Peterhofi"" sailed for, and her destination was Mata- 
moras, in Mexico. General and vague statements have been made that 
the design was to break the blockade of Texas ; but they have been in- 
dulged in upon the general suspicion that here was a cargo which the 
rebels would like to have. There is not a particle of evidence in the 
cause that the '* Peterhoflf" sailed for any port except the mouth of the 
Rio Grande. It is shown by the papers in the case that the '* Peterhoff" " 
drew I6i feet of water, and was a slow sailer, making about seven knots. 
Now, where was she to break the blockade ? What ports in Texas could 
she approach, with that draught of water, and if she were pursued by a 



cruiser, either sailing vessel or steamer, what hope of escape had she? 
Every one of the witnesses says that she was sailing to Matamoras ; all 
the documents show that she was going to Matamoras. How, then, was 
she going to break the blockade of Texas ? She had a right to go to the 
port of Matamoras, even with contraband of war, witli the design of sell- 
ing it there. And where is the design to break the blockade of Texas ? 
Our government has never claimed to have blockaded the mouth of the 
Rio Grande. 

Mr. Upton. — I believe it is in evidence on the records of the Court 
that a steamer of the United Statos government has been lying at the 
mouth of the River Grande, blockading that river ever since the com. 
mencement of this war ; and I think the counsel is mistaken in supposing 
that there has not been sufficient evidence that this blockade was estab- 
lished. 

Mr. SiiiTn. — It is very plain there cannot have been a blockade, for if 
the mouth of the Rio Grande was blockaded, how came all these ve83el8 
to be lying there ? How comes it that there is so extensive a trade car. 
ried on there from this very port ? But no vessel lies off there for the 
purpose of blockade ; and what is more, the government has no right to 
blockade the mouth of the river, one-half only of which is ours. 

Court. — If there is any certainty as to the fact that we have a force 
stationed there, I should like to know it. 

Mr. Smith. — I think there is not. It is true the " Labuan" was taken 
and brought here as priza — bat she was dischargad; and if, as the 
counsel stated, 69 vessels sailed from here to Matamoras within a short 
time, I submit it is not a blockade in any sense in which we use the term. 
There m?y be a force there to prevent the introduction of contraband of 
war which is to go into Texas — for the very purpose of arresting any 
vessel going there with the illegitimate purpose of dealing in contraband 
of war ; but not to prevent any goods going to Matamoras, because thej 
may afterwards be sent to Texas. 

Court. — A portion of that river is subject to our control ; but I want 
to know whether you concede the fact that the government has attempted 
to extend its blockade to cover these waters. 

Mr. Smith. — I do n)t, sir. And here permit mo to read a fewwordB 
from the diplomatic correspondence between Lord Lyons and Mr. Secre- 
tary Seward, which appears in the papers of to-day. Mr. Seward 
says : 

"As it cannot be assumed by the United States, nor conceded by 
Great Britain, that all vessels ostensibly trading between a British port 
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and Matamoras are unlawfully engaged, so it cannot be claimed by Great 
Britaia, nor conceded by us, that some British vessels may not be fraudu- 
lently engaged in that ostensible trade in conveying supplies to the insur- 
gents of the United States." 

Court. — I suppose the diplomatic discussions between the two govern- 
ments will dispose of a great deal of the theory of this case as to the legal 
effect of trade between England and Matamoras. The British govern- 
ment does not claim that the mere fact of a vessel being fitted out as a 
neutral authorizes her to carry contraband, if destined for the belligerents ; 
and we do not contend that we can interdict the trade of neutral vessels 
going to a port of their own or a foreign country, so long as confined to a 
legitimate purpose. The intention and purpose of the voyage must be 
illicit, to constitute an offense. 

Mr. Smith. — Your honor's remarks warrant me in saying there is not 
any serious dispute on the law of this case. The case is to be determined 
mainly upon other considerations than upon any point upon which there 
is any serious difference between us. But in regard to this blockade, it is 
not said on the other side that this government has ever, by proclamation, 
blockaded the Rio Grande. If my inquiries have led me to true results 
in that respect, there is no blockade of the Mississippi River, nor west of it, 
by any proclamation. The President, by his proclamation of 19th April, 
1861, announced that a blockade would be established; but at that time 
there was no blockade, and the blockade of the Mississippi River was not 
established until long after that, and then not by any proclamation, but 
de facto. It cannot be said that the Rio Grande is blockaded. A vessel 
may lie there to prevent contraband of war going to Texas; but that is 
not a blockade, and no foreign government would submit to such an in- 
terpretation. 

I say, and I think with great propriety, that no blockade can be 
establi^ihed of a river, one-half of which is on our own territory and 
one-half in another. They cannot blockade the river. They may pre- 
vent the carrying of contraband upon the river into Texas, but I submit 
they cannot arrest the *' Peterhoff " two thousand miles away from the 
mouth of the river on any pretense that the mouth of the Rio Grande is 
bloekaded. 

Fifry-nine vessels have sailed from this port for IMataraoras within a 
short time. It is well understood that trade in Matamoras has grown 
to great magnitude since this war began, and since this pretended block- 
ade has been established ; and I repeat, there is no blockade of that port 
in the sense in which we use the term. 
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But again I say, your honor has said in the case of " The Emprm^^ 
(p. 6 of the printed opinion) : 

^' The earlier decisions of the prize courts indicated that the act of 
sailmg for a blockaded port, with knowledge of the blockade, was itself 
evidence of an attempt to evade the blockade ; but the state of the law 
upon that point now is, that some overt act, denoting the forbidden at- 
tempty must be shown, in addition to an intention to commit such infrac- 
tion, however strongly the latter may have been indicated and persist- 
ed in/' 

There must be some o^'ert act before it can be alleged by the libellants 
that this vessel is liable to capture. What does " overt act " mean ? 
Does it mean something common to an honest purpose and to a dishonest 
one ? Docs it mean sailing from the port of London in a direction com- 
mon to a blockaded port, and common to one which is not blockaded? 
Certainly not. Upon what principle, then, can they claim that the " Pe- 
terhoff " is liable to capture, if it be necessary that there should be an 
" overt act ?" I ask how she can be taken, two thousand miles away from 
the mouth of the Rio Grande, when she has sailed for Matamoras, and 
when there is no proof in the case of any design to go to any place but 
the mouth of the llio Grande; when all the testimony and documents 
prove it ; when the insurance proves it ; when everything in the case 
that can be invoked proves it ? On what principle can they say this veg- 
sel is liable to capture for breaking the blockade of Texas, when she is 
pursuing an honest voyage ? Where was she taken ? Two thousand 
miles away ; not approaching any other point in the Gulf of Mexico any 
more than approaching Matamoras — no pretense that she was not sailing 
directly to that point. She was going there, and nowhere else. I ask 
then, on the authority of the " Empreu^'* and cases cited there, upon 
what principle can they assert that the " Peterhoff " should be condemned, 
and her cargo condemned, for an intended breach of the blockade ? 

Again, the principle stated in the case of the " Empress " is as appli- 
cable to carrying contraband of war as it is to breaking the blockade. 
This vessel sailed from the port of London for Matamoras. A very large 
trade is carried on in Matamoras. Articles of all kinds, contraband (ff 
not contraband, are there for sale. Mexico is herself at war ; her ports 
in the Gulf of Mexico are either occupied by the French or blockaded; 
there is no entrance to them, nor exit from tbem. The most natural 
destination for articles such as the " Peterhoif " carried was this port in 
Mexico ; she sails there, and is captured two thousand miles away. She 
might as well have been captured when she passed five miles out of the 
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river Thames ; and can it be said that if taken just outside the domin- 
ion of England, within a few miles of her coast, she could be condemned 
as intending to break the blockade ? 

Where is the overt act, if your honor please? It is not a mere " in- 
tention " that will do. The vessel must be taken m delicto. The design 
or purpose is nothing of itself. She may have a design, but she cannot 
be condemned for that, nor can her cargo be confiscated. It is the breach 
of the blockade — it is the very act. And so in carrying contraband of 
war ; although when she left England, the intention may have been to 
sell the contraband to Mexico, to be again sold to Texas. There must 
be an overt act, in the case of transportation of contraband, where the 
vessel is on a voyage from one neutral port to another. 

Court. — Does the principle apply equally to a vessel carrying contra- 
band of war ? 

Mr. Smith. — I think so, — contraband belonging to a neutral. The 
vessel is on a voyage to a neutral port, — with no evidence of any design 
to go elsewhere : now I say, in that case, so sailing to a neutral port, it 
is necessary to make out an overt act ; it is necessary that she should be 
taken in dilicto. It will not do to say the design is to take it to a neu- 
tral port, and from there sell it or transport it to the enemy. 

That this cargo was going to Matamoras there is no doubt. There 
were the goods of Burchard's successors, a house in Matamoras. They 
had not a large quantity, — but they had considerable, — and among them, 
medicines. 

It is said by the counsel on the other side that this vessel was insured 
with a " war risk." We have this fact before your honor, — that the 
insurance was at the rate of five per cent. Would that cover a risk 
where a vessel was running the blockade, or carrying contraband of war 
to the enemy. True, the policy reads, tkat she is warranted free from 
capture, seizure and detention, and all possibility of hostilities. The 
method in making out policies is, that the printed part of the policy con- 
tains everything, and it is restricted, as in this case, by the endorsement. 
The five guineas per cent, in this case takes the vessel back to England ; 
so that it is 2i- per cent, for the voyage to Matamoras, and 2J per cent, 
back again. The papers, which are all preserved, from the manifest to 
the bills of lading,- -and everything invoked shows that the destination of 
the " Peterhofl^" was Matamoras, and that the voyage was regular and 
honest. I do not intend to read to the evidence ; but there is not a wit- 
ness — not even the third mate — who testifies to anything, one answer 
excepted, which shows that the destination was to any place but Mata- 
moras. The witness Duffey says that when he shipped, he said to the 
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captain, " I will go nowhere to break a blockade" (answer to 34tli interro- 
gatory,) — and the captain told him that he himself belonged to the Naval 
Reserve, and therefore could not go on an expedition to break the block- 
ade. We have then the fact that Duffey would not go on a scheme for 
running the blockade, and the captain, being a member of the Naval Re- 
serve, occupied a position that he dare not do it. 

Now it has been intimated in the course of the case that the " Peter- 
hoff " had done something wrong before. But what is the fact ? This 
was her second voyage ; she had never sailed on any other. The testi- 
mony is that she sailed to Nassau, — there took a cargo of cotton, and 
went back to London ; and that is all. Then it is intimated that she had 
belonged to a Mr. Pierson, — a gentleman who, it appears, was ruined by 
blockade running. He sent out four vessels, three of which were cap- 
tured and one burned; so that he was ruined*. The "Peterhoff" was 
sold, — and that it was an absolute sale is shown by the fact that it was a 
mortgage sale. At that mortgage sale Mr. Joseph Spence bought her. 
And what more natural than that Mr. Joseph Spence should buy her ? In 
passing, allow me to make another remark, although perhaps not import- 
ant. Captain Jarman is asked who is the owner of the vessel. He says 
Mr. J. Spence, — and a little later the commissioner writes the name, 
" James Spence." Now the register shows who owned her — Mr. Joseph 
Spence, of London ; yet upon that mistake of the commissioner it was 
suggested that Mr. James Spence, the agent of the Confederate govern- 
ment living at Liverpool, was the owner of the vessel. I submit that, 
although not very material, the fact is that Mr. Joseph Spence, of Lon- 
don, owes her; and whether the captain was in error, or it was the 
mistake of the commissioner in writing it down, is of no consequence. I 
but mention it incidentally. 

I remarked that there was a Single piece of evidence on the subject of 
destination — that of Tregidgo, who, in answer to the 28th interrogatory, 
says : — "^^I heard Mr. Heyck, one of the passengers, say that the cargo was 
to go across the river from Matamoras into Texas. I am very confident 
of this." 

Now the interrogatory is this: — " 28. In case you had arrived at your 
destined port, would your cargo, or any part thereof, on being unladen, 
have immediately become the property of the consignees, or any person, and 
whom, or was the lader to take the chance of the market for the sale of 
his goods ?" 

The answer is not responsive at all. '* I heard Mr. Heyck, one of the 
passengers, say that the cargo was to go across the river from Matamoras 

into lesas/' 
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Mr. H eyck, whom Mr. Tregidgo says he heard say that, was a passenger ; 
he was one of the four passengers permitted to leave the ship at Key 
West. Confessedly, he had nothing to do with the ship or cargo. He 
was not an owner or shipper of cargo, and knew nothing whatever on the 
subject ; all he did know was the merest hearsay ; and that is now filtered 
through Mr. Tregidgo from Mr. Heyck, and is the only evidence going to 
show that there was any intention that the cargo should go into Texas. 
He was a passenger, without connection with the ship or cargo — one of 
the passengers whom the government permitted to leave the ship at Key 
West, and we had not an opportunity of examining him. 

Against that hearsay statement is the testimony of all the owners who 
were examined. Theirs is the evidence of men who know. And here 
it is proper that T should make some remarks upon the testimony of this 
Tregidgo. The learned counsel for the captors, with a triumphant air 
and manner, referred to the fact that Tregidgo had been a midshipman 
in the British navy ! So he had. What is he now ? Third mate of the 
" Peterhoflf!" And what is a third mate? Next to a common sailor; 
and if upon a slave ship, you could not convict him, because of his close 
connection with the sailor. What is the natural and fair inference to be ■ 
derived from this change in his condition ? That he was disgraced. If 
he was a midshipman, and behaved himself, the next step would have 
been a lieutenant ; and from that he might have risen to the position 
which Capt. Jarman occupies. But no, he was thrust out of the British 
navy in disgrace. 

Mr. Upton — That is going too far. 

Mr. Smith. — I say it is the fair and necessary inference from the pa- 
pers. He could not be in the position he occupies — a single grade above 
the common sailor, if it were not for that. And this is the man who 
volunteers his testimony throughout, and makes as strong a case as he 
can against the ship and cargo. We assert that he did it to spite the 
captain, and that in his hostility to the captain, because he had to reprove 
him, he would sacrifice the ship. But whether he would or not, I say he 
is not in a position, degraded from the rank of midshipman, to stand in 
comparison with those most respectable passengers and this most respect- 
able master, wherever their testimony conflicts. I wish I were at liberty 
to follow this man's history in the city of New York. I happen to know 
it, but it is not fairly inferable from any portion of the evidence in this 
case, and I refrain. But I do say he is not to be relied upon, when op- 
posed by the other witnesses in this case. 

The learned District Attorney has said that the rule of evidence is to 
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be reversed in cases of prize, and that the testimony of the common 
sailor is to weigh more than that of the master or owners of the cargo. 
I ask if there is a word of impeachment of the master ? Not one. On 
the contrary, he is trusted with the prosecution of this enterprise — en- 
trusted with a ship worth $120,000, and entrusted with cargo which is 
valued at over $300,000 more. He comes here, and I challenge the pro- 
duction of any witness whose record is more clear, or whose deportment 
throughout could be better. His inter( st, personally, is a few hurdred 
pounds' worth of cargo. And how as to the passengers ? It is said they, 
too, are interested. How is Mr. Almond interested ? In the profit& 
His father and uncle occupying a position that they are able to ship 
£11,000 worth of cargo on this vessel. What is the interest of these 
parties, opposed to the obligations of an oath ? Why, sir, in every Com^ 
of our State the question of interest has been wiped from the statute 
book. It has been discovered in practice that men are influenced by 
much slighter considerations than the question of dollars and cents, on 
the trial of a cause. A man comes on the stand with no inducement to 
testify other than a subpoena, and he is biased. Relationship will 
create a stronger bias. A man interested in feeling is a thousand times 
more dangerous than a man interested in dollars and cents ; and if Tro- 
gidgo is the man I say he is shown to be — if he has the hostility against 
the captain I believe he has — he is a far more dangerous witness upon 
any question of fact, than any of the passengers or the master. 

We know, too, that in respect to sailors, as a class, they have not the 
truth in them. Your honor knows, that in a case of a collision, you may 
get forty sailors to swear to any amount of falsehood. This idea of the 
chivalry of the sailor is the veriest humbug in the world. It is not neces- 
sary to say that these sailors do not tell what they believe ; but they do not 
tell stories one consistent with the other. I do not say they perjure them- 
selves ; their statements may be reconciled ; but it is idle to say the 
sailor is to be believed, when opposed by such witnesses as are here^ — 
these four gentlemen and this master. It is perfectly idle to say that this 
case is to be tried on any different principle from that which ordinarily 
governs, and that this vessel and cargo are to be condemned upon the 
testimony of a sailor, when in conflict with a number of respectable wit- 
nesses. The rule is, that the higher position a man occupies — the more 
he has at stake — the better is he as a man and the more reliable as a 
witness. Just as in the army, a man who has character and position at 
stake dare not run away ; while such men as " Billy Wilson's Zouaves,** 
without character or social standing, but led by a love of plunder, will 
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be always ready to save their head with their heels. Just so with the 
gladiators of Rome, or members of the prize ring here, without any es^^rttf 
they are unreliable as soldiers. 

There is not, then, the slightest evidence in the case which tends to 
show that any portion of this cargo was going into Texas, except this 
28th answer of Tregidgo, entirely irresponsive to the interrogatory, vol- 
unteered on bis part, and not to bo believed when in conflict with wit- 
nesses of respectability. On the other hand is the testimony of Mr. 
Pufft y, who says he would not go on an expedition where breaking the 
blockade was contemplated, jjcd of the captain, who occupied such a 
position that he could not. 

It is said, however, that boots and shoes are not admissible into Mexi- 
co, under the Mexican tariflf. Now, I have taken occasion to inquire. 
The Mexican tariff does, in terms, exclude boots and shoes ; t, «., upon 
a literal interpretation of the words ; but I am informed it does not in 
effect, and never was so designed. The Mexican government protects 
their manufactures. They do not manufacture boots and shoes, except 
from raw hides ; but they do manufacture them from raw hides, and the 
Mexican tariff excludes boots and shoes made from raw hides ; but not 
ordinary boots and shoes, which, in fact, go there in great numbers from 
this country. There is another fact which is conclusive, that every one 
of these adventures is certified by the Mexican consul at London ; and the 
invoices, which are certified, specify all these articles. There is a large 
quantity of boots and shoes mentioned, and they are all certified by the 
Mexican consul. 

I say, now, there was nothing contraband of war on board this ship, 
unless the suits of condemned artillery harness were so, and a small 
quantity of saddles, although I am not certain there were any saddles on 
board. There is nothing that comes within the definition of contraband 
of war, as I shall be able to demonstrate, except these articles. I have 
already discussed the proposition that it was perfectly lawful to import 
contraband of war into Mexico ; perfectly lawful for one neutral to take 
to another neutral contraband of war. It is shown by all the documents 
that the vessel was going to Matamoras, and there is not a particle of 
evidence from which it may be inferred that it was the intention to sell 
these articles, except at Matamoras. This case cannot be tried, if your 
honor please, on circumstances of suspicion. It cannot be tried upon any 
prejudice existing against England, or the English people. It cannot be 
tried upon any assumption that these articles were designed for Texas. 
It must be tried upon the evidence. There must be evidence that Mat- 
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amoras was not the destination of these articles — this artillery harness- 
that it was destined for the rebels, as contraband of war. I ask, where 
in the case is there evidence of any design to transport these articles into 
Texas ? What is there in the case except mere suspicion ? I shall be 
able to demonstrate to the Court that even the suspicion engendered by 
the circumstances so earnestly pressed upon your honor on Friday, does 
not come within the reason of the rule, nor within the rule itself. 

The legal presumption is, that every article carried to Matamoras is to 
be sold there ; and the burthen is upon the libellants to show an ultimate 
destination beyond that, and in Texas. ^ It is not enough for them to 
assert that these articles were fit for the use of the rebel government; 
they must prdve the design was to carry them there. What is the evi- 
dence in the case ? What does Mr. Almond say as to the destination, in 
answer to the 28th interrogatory ? 

*' On our arrival at Matamoras, I was to hold the cargo in the market 
for the sale thereof." 

And he also swears that his cargo was insured by his uncle and father 
at the rate of £5 per cent. The legal evidence is that the goods were to be 
sold at Matamoras, and Mr. Almond's testimony is that he was to take the 
chance of the market. Consider the facts: Matamoras, since the war in 
the South had broken out, and since the war in Mexico, had become a 
place of large importance for the purposes of trade. It was a place to 
which large quantities of merchandise were shipped. It is asserted that 
cotton was brought from Texas to Matamoras, and shipped from that port to 
Europe. What was the effect of that state of things in Matamoras ? The 
presence of a large amount of money, and a demand for cargo of every 
kind. People came there to buy ; and where was the necessity for Mr. 
Almond to go out of there to make a sale ? The English are desirous of 
nothing in such ventures but to make quick sales and get a return cargo. 
What would he do, then, but sell it there ? Would he go into the Con- 
federate States to have his goods seized perhaps, in any event to sell for 
Confederate paper, and not for gold and silver, because it does not exist in 
the Confederate States as a medium by which sales are effected ? In 
Mexico, when he made a sale, he had immediate means of obtaining a re- 
turn. He could obtain gold and silver or cotton ; and the mere fact that 
such cotton came from Texas does not make the venture illegal. Your 
honor decided in the case of the " Zfl'Jwflw," that although laden with 
cotton, so long as there was no evidence of breaking the blockade, yon 
could not stop it. I believe every one knew on that trial, and it might 
have been conceded, that the cotton was the growth of Texas. All the 
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cotton in Matamoras, if we are to believe the other side, comes from Tex- 
as. But because these parties were going to Matamoras, and had a de- 
sign to ship cotton back — was it illegal ? 

If, as everything shows, there was facility for disposing of these goods 
in Matamoras, and getting a return cargo there without delay or diflftcul- 
ty, I ask where is the authority for an inference in this case that they 
were to transport the cargo into Texas and sell it there, when, if they 
took it there, they were in the first place liable to seizure by the irre- 
sponsible Confederate government, and at all events would be obliged upon 
a sale to take Confederate mtney ? Why infer an illegal design, when 
the legal design is the more natural one, looking at the interests of the 
parties engaged in the transaction ? They had en^^aged in an adventure 
to Matamoras. They had the ability to sell their cargo there, and 
the ability to obtain cotton, which had come from Texas, but' which the 
purchaser had unquestionably a right to sell to any one in the world. 
That is what they could do, and what we must infer they would do. But 
on the. other side, you are called upon to infer that the parties would pass 
beyond that legal and profitable transaction, would go over into Texas, 
and there sell this valuable cargo and obtain for it Confederate money, 
which they could not use at all ! 

Now, when we look at these transactions, I say we are to look at them 
in the light of common sense ; and in regard to these English, who are 
blessed with common sense to a degree fully equal to Yankees, it is to be 
supposed they would pursue the course most for their interest. It was 
for their interest to end the transaction in Matamoras, and not go beyond 
it ; and so Mr. Almond testifies he was to sell the articles there and 
make an investment. I submit it never can be inferred from the facts 
that this contraband of war was designed to be taken into Texas, when 
it could be sold in Matamoras. It cannot be questioned that it was 
legitimate for the neutral English to sell contraband of war in Matamoras, 
even to men who would then bring it into Texas. Mr. Almond had 
nothing to do with the intentions of the party to whom he sold. The 
question of the immediate destination of the contraband is the one that is to 
control; and the immediate destination of this contraband was to 
Matamoras. 

Let us now enquire what is contraband of war ? It is said there is 
some difficulty in determining. But I think not. I first refer to the 
treaty of 1794, with Great Britain, Art. 18, (Statutes at Large, vol. 8, 
p. 125) : 

" In order to regulate what is in future to be esteemed contraband of 
war, it is agreed that under the said denomination shall be comprised all 
14 
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arms and implements serving for the purposes of war, by land or sea, 
such as cannon, muskets, mortars, petards, bombs, grenades, carcasses, 
saucisses, carriages for cannon, musket rests, bandoliers, gunpowder, 
match, saltpetre, ball, pikes, swords, head-pieces, cuirasses, halberts, 
lances, javelins, horse-furniture, holsters, belts, and generally all other 
implements of war." 

Nothing whatever but implements of war, — and in that is incladed 
horse-furniture. Now " horse-furniture " may cover *' artillery -hamess." 
It may not, — but for the purpose of this argument I will concede it does. 
Horse-furniture means, saddles, bridles, h^sters, — ^but for the purpose of 
this case I concede that it covers artillery-harness. Then there was not a 
single thing except ^^ horse-furniture '' named in this article, enumerating 
what is contraband of war, that covers anything on board this vessel. It 
does not cover boots or shoes — I do not care whether you call them 
Blucher, or Wellington, or cavalry. It does not cover blankets. 
Blankets are a legitimate subject of commerce between neutrals ; and 
although the object may have been to carry those blankets into the port 
of an enemy, the neutral had a right to do so, unless the port was block- 
aded. It will not do for the government of the United States to estab- 
lish any new rules on the subject of blockade. We are to be neutels 
again. Consider, wo have been neutrals almost always ; we never have 
had but one war of any consequence before this, since our independence 
as a nation ; and when this war is over, I hope we will go on in the same 
peaceful course, and be neutrals 9 years in 10, or 99 out of 100. We 
have always insisted that contraband of war should be limited as much 
as possible : we have struggled for it, and fought for it. In the treaties 
we have made, other nations have conceded this, and even the British 
government in the treaty of 1794, limited the articles ^^ contraband of 
war" to those I name. 

The 18th article continues : 

^' As also timber for ship-building, tar or rosin, copper in sheets, suls, 
hemp, and cordage, and generally whatever may serve directly to the 
equipment of vessels, un wrought iron and fir planks only excepted ; and 
all the above articles are hereby declared to be just objects of confisca- 
tion, whenever they are attempted to be carried to an enemy. 

" And whereas, the difficulty of agreeing on the precise oases in whidi 
alone provisions and other articles, not generally contraband, may be 
regarded as such, renders it expedient to provide against the inconve- 
niences and misunderstandings which might thence arise. It is fiojrther 
agreed that whenever any such articles so becoming contraband, accord- 
ing to the existing laws of nations, shall for that reason be seized, the 
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same shall not be confiscated, but the owners thereof shall be speedily 
and completely indemnified ; and the captors, or in their default, the gov- 
ernment under whose authority they act, shall pay to the masters or 
owners of such vessels, the full value of all such articles, with a rea- 
sonable mercantile profit thereon, together with the freight, and also 
the demurrage incident to such detention." 

All these things are said, under certain circumstances, to become con- 
traband ; not to become contraband because war exists, but because a par- 
ticular city is invested ; for particular reasons. No such reasons exist 
here. No circumstances exist here, to make anything contraband, ex- 
cept articles which are contraband according to the law of nations : be- 
cause the Southern country is not invested ; because it is not a beleaguered 
town ; because it is an immense territory ; because the war is carried on 
in the ordinary way ; and their trade is open with Mexico on the land 
side. 

It will be said that this treaty is obsolete ; but although it is, I will 
sbow from the practice of the American government, that that treaty is 
an embodiment of the law of nations on the subject of contraband. I 
also refer to Statutes at Large, (vol. 8, treaty with France, 1778, p. 26, 
ari . 24 ) ; and I believe all the following treaties are nearly identical with 
the one I have read to your honor : 

Treaty with the Netherlands — Same vol., p. 46, art. 24. 

Treaty with Prussia — Same vol., p. 168, art. 13. 

Treaty with Sweden— -Same vol., p. 64, art. 9. 

Treaty with Spain — Same vol., p. 148, art. 16. 

Treaty with the two Sicilies — Vol. 11, p. 642. 

I cite from 2 Elliot's Diplomatic Code, pp. 624-5 — instructions given 
"by Mr. Pickering, Secretary of State, to Mr. Pinckney, at Paris, June 
12th, 1797 — at a time when a treaty was being negotiated between 
!France and this country. Mr. Pickering says : 

" In respect to the alterations of the commercial treaty with France, 
Ac, yet if the French government presses for alterations, the President has 
BO difficulty in mhatituting the principles of the law of nations, as stated in 
the 11 th and l^th articles of our commercial treaty with Great Britain, to 
those of the 22d and 24th articles of our commercial treaty with France, 
and in respect to provisions a,nd other articles not usually deemed con- 
traband, you are to agree only on a temporary compromise, like that in 
the 18th article in the British treaty, and of the same duration," &c. 

Mr. Pickering refers to the 17th and 18th articles of our treaty with 
Great Britain, as containing the principles of the law of nations ; this treaty 
embodies the law of nations on that subject. 
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I wish to refer also, and more at length, to the letter of Mr. Pickering, 
Secretary of State, to Mr. Monroe, Minister at Paris, Sept. 12, 1795. 
(Am. State Papers, vol. 1, p. 596-7, folio ed.) : 

^^ It cannot be doubted that the United States have a powerful interest 
in diminishing by treaty the catalogue of contraband articles as much as 
possible/' &c. ^^ The result of the negotiation with Great Britain has 
therefore shown that she will not relax in our favor from the strict maxim 
of the law of nationsy defining contrahandy the principles of which are adopted 
in the treaty y'' Sfc, " The treaty has barely recited in the list of eantrabandy 
what was before sOy under a law which we could not mitigate ; and though m 
were desirous of relaxing the rigor of this laWy yet a recital of it in the pre- 
sent treaty was the best whieh could be donCy and was necessary in order to 
admonish our maritime and commercial citizens of a risk which really 
existed." 

There cannot be aaything more explicit than the statement here, that 
the treaty of 1794 embodies the law of nations on this subject of oontnu 
band, as claimed by England, and as agreed to by us. He adds : 

" The second clauise of the eighteenth article clearly refers to the doc- 
trine asserted by Great Britain, that provisions may become contraband 
when destined to places not invested or blockaded. To this pretension, 
which is contrary to our interests, and, as we are inclined to believe, im- 
warranted by the law of nationsy especially in. the extent asserted by Great 
Britain, we could not accede. " 

It was our interest at the time this letter was written, and I hope it 
will be again in twelve months, to insist that nothing should be contra- 
band of war except what is settled by the law of nations. 

'* The opinions of our government on this subject, formerly expressed 
are well known to you, being amply detailed in the correspondence of 
Mr. Jefferson and Mr. Pinckney, in the year 1783. Though we have 
not been ^ble to induce Great Britain to relinquish her construction, we 
have not abandoned ours; and the result has been a stipulation that, 
whenever provisions and other articles not generally contraband, shall 
become such, and for that reason be seized, they shall not bo confiscated 
but paid for, with a reasonable mercantile profit, including freight and 
the expenses incident to the detention." 

" It is obvious that, if the British construction of the law of nations 
were admitted to be just, the stipulation in the treaty would be favorable 
to neutral commerce. We do not, however, admit that construction ; the 
contrary appears from the treaty. We have only guarded by such means 
as were in our power against the full effects of a doctrine which has beeD, 
and which will be strenuously opposed by all reasonable means which may 
off'er.' 
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the list of contraband except those things mentioned in the first paragraph 
of the treaty of 1794. 

Then, again, Mr. Pickering, Secretary of State, addressed a letter of 
instructions to Messrs. Pinckney, Marshall and Gerry, Ministers to the 
French Republic, dated July 15, 1797 (2 Am. State Papers, p. 168-4, 
folio ed.) : 

" If the French government press for alterations, the President has no 
difficulty in substituting the principles of the law of nations, as stated in 
the 17th and 18th articles of our commercial treaty with Great Britain, to 
those of the 23d and 24th articles of our commercial treaty with France. 
And in respect to provisions and other articles not usually deemed contra- 
band, you are to agree only on a temporary compromise like that in the 
18th article of the British treaty, and of the same duration. 

" Great Britain has often claimed a right, and practiced upon it, to pro- 
hibit neutral nations carrying on a commerce with her enemies which had 
not beeen allowed in times of peace. On this head it will be desirable to 
Qome to an explicit understanding with France, and if possible to obviate 
the claim by an express stipulation.'' 

And here let me ask time to make a single remark. It will not do for 
American Courts or for the American government to try these questions 
of contraband, and of the right of neutrals to trade with belligerents, by 
English rules; and however equitable and just it might be, in the case of 
an English vessel, to apply the English rule as against herself, it is of 
far more consequence to us that we should adopt a rule favorable to our- 
selves as neutrals. 

Again, I refer to (2 American State Papers, folio ed., pp. 169, 174, 175) 
letter of Messrs. Pinckney, Marshall and Gerry, to the French Minister. 

At p. 175 it is said : 

" The rule of Denmark* classes among contraband precisely the same 
articles which are enumerated as such in the treaty between the United 
States and Great Britain, and which are only found in that enumeration 
because it is believed that the law of nations has unquestionably so 
placed them." 

I make a single other reference (1 Kent's Com., pp. 138-9, margin), 
and particularly refer to the following : 

*' Our government has repeatedly admitted that as far as that treaty 
(of 1794) enumerated contraband articles, it was declaratory of the law 
of nations, and that the treaty conceded nothing on the subject of contra- 
band.'' 

I have then shown your honor, that by the treaty of 1794, certain ar- , 
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tides tLte dontralbaiid — a very limited number ; and t have then shown, 
by diplomatic corrcspoDdeDoe, that this government universally insisted 
upon the rule stated by Chancellor Kent, that nothing else is contraband 
except what is mentioned in the first paragraph of the 18th article of 
that treaty. It is '•^ implements of war/' and thing? fitted for the building 
of ships ; and within this may come, perhaps, a few articles of hunieaii 
a few saddles, and some rope. There was some rope on board, and in tbe 
invoices it is called ** coils of rope." Now, rope was an article especially 
fit and appropriate to the voyage. As we have seep, trade has of late 
greatly increased between Matamoras and all parts of the world, and 
with a large number ef vessels in the harbor, rope would be a very mar- 
ketable article. If it was being carried to a place where the rebels were 
building, ships, it would be a difiercnt thing. But that was not so. They 
do not even build a canoe on the Rio Grande ; they were doing nothing 
which would enable them to use cordage. This cordage was going to a 
port where, by reason of the large number of vessels, it would be a de- 
sirable and marketable article, and it is idle to argue that its presence 
should make the voyage illegal. 35 or 36 cases of artillery harness were 
on board. The presence of this quantity on this voyage is not materiiL 
It was there, and the presumptions are that it was to be sold in Mexico, in 
Matamoras. We must lay out of the account all prejudice, and all ides 
that, because these owners are English, they would therefore wish to help 
the rebels. In these eflbrts to induce your honor to disregard the evi- 
dence, we are forgetting that we are by arid by to be neutrals ; and in our 
zeal to punish the rebels, we seek for the application of very extraordinaij 
rules to the case before us. 

I come now to the package which was thrown overboard. The destruc- 
tion of that package was no crime in itself, either against the cuptors, or 
the law, or against any principle of right. At most, it was an unwise 
act, and had its origin in a praiseworthy motive. The master of this 
vessel was as unacquainted with the law of nations as ninety-nme out of 
one hundred of the masters of vessels must necessarily be ; as ninety- 
nine in one hundred of lawyers who now practise in your honor's Coart, 
and who are so learned on those questions, were before the rebellioa 
broke out. What one of us, if the question were asked two years since, 
would have said that any disastrous effect would follow the destruction 
of a package, the contents of which the captain did not know. In 
his zeal to protect the ship, in his zeal to see to it that the shippers 
should suffer nothing, he destroys the package. I say the destniotion 
had its origin in a praiseworthy motive. It was a desire, on the part 
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ot the master, to see to it that a package whi^h Iiad no contiectioii 
with the ship or cargo, and which he' supposed contained a white pow- 
der, should not remain on the vessel, because it might damage the ship, 
or subject her to capture or confiscation. I would like to know what 
man could be foimd on the sea, when this war broke out, of no greater 
age that Gapt. Jarman, who would say he was not pursuing a judicious 
course. We now know t.>at it was an unwise course, but no crime, and 
involyed no disastrous consequences. The learned counsel has read 
the rule upon the subject of the spoliation of papers. I will call atten- 
tion to one or two further extracts : 

" The Supreme Court of the United States has followed a less rigorous 
rule, and has held that the spoliation of papers was not, of itself, a ground of 
condemnation." (1 Kent, 158.) And in the case, Bemardi va, Motteux, 
cited by the counsel. Lord Mansfield said that by the maritime rules of all 
countries, throwing papers overboard was considered a strong presumption 
of enemy's property: but in all h\a experience he had never known of a 
condemnation on that circumstance alone. It is the destruction o£paper$ 
— papers that relate to the ship or belong to the cargo, that is objection- 
able, and nothifig' else. It is not the destruction of something foreign 
to the ship and foreign to the cargo that excites any suspicion, or that 
makes it hazardous, or makes it difGlcult that the ship should escape. It 
would not have done any harm if the captain had thrown over a 
barrel of provisions. It would not have done any harm to the ship and 
cargo if Oapt. Jarman had jumped overboard himself and been lost. The 
reason of the rule must be looked at. It is that the destruction of the 
papers furnishes a presumption that they contained evidence of a design 
to run the blockade, or that the property was enemy's property. But 
the destruction of a package, not papers, does not afford evidence of any 
suoli design. What were the facts in regard to this package ? It be- 
longed to Mohl, a passenger. What connection had Mohl with the 
cargo or with the ship ? None whatever, as appears by the evidence. 
The papers are all before your honor : and it is not even suggested that 
Mohl had anything to do with either the ship or the cargo. Of what 
possible consequence, then, is it that the captain destroyed a portion of the 
effects of Mr. Mohl ? None whatever. He destroyed no pApers of the 
ship, and no papers that related to the cargo. They are all here. Now, 
if we had that package here, what good would it do ? If we opened it, 
of what avail would it be? It belonged to Mr. Mohl — a man proved to 
have no connection with the ship or interest in the cargo — and I care not 
what was in it. Suppose it contained fulminating powder, and that there 
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Was some design to carry it to the Confederate government; sapposehe 
had an invention and was going to impart the secret of manufactare to the 
Confederates ; of what possible avail would it be if it were here ? None, 
for the reason that Mr. Mohl had no connection with the ship or carga 
Now, if it could do no harm if here, of what possible oonsequenoe can it 
be that it was destroyed ? 

But Tregidgo says they were dispatches. Suppose they were — ^ihtt 
would not condemn the ship or cargo. On this point the authorities sie 
all one way. Wheaton's El. Int. Law, page 567, note tf, says : — 

" It is conceived that the carrying of dispatches can only invest a neo- 
tral vessel with a hostile character in the case of its being employed for 
that purpose by the belligerent ; and that it cannot affect with orimiih 
ality either a regular postal packet or a merchant ship whieh takes i 
dispatch in its ordinary course of carrying letters, and with the contents 
of which the master must necessarily be ignorant. This view it is sup" 
posed is not inconsistent with the text, which refers to the fraudoleot 
carrying of the dispatches of the enemy." 

Then the case of the ^^ Madison*^ (Edw., 224) : — '' Dispatches on board 
a neutral ship, going from a hostile port to a consul of the enemy, resident 
in a neutral country, is not a ground of condemnation." 

The case of the '^ Caroline,'' (Q Robinson, 461 ; Wheaton, p. 800; 
1 Kent, 152, margin) : — ^^ Despatches on board of a neutral ship, from a 
neutral country to a belligerent, do not subject the ship to condemiia- 
tion." 

No matter, then, what that package contained : if it were here it oould 
do us no harm, because it belonged to Mohl. Is there any dispute that 
it belonged to him ? Capt. Jarman, and all the witnesses swear it be- 
longed to him. I ask, if the suspicion that is engendered against a ship 
and cargo by the destruction of papers, be a suspicion of enemy's prop- 
erty, or of an intent to run the blockade, how can that be made out by 
the production of a packet that belouged to Mohl, who had no connee- 
tion with either ship or cargo ? 

Who was Mohl ? He was a German, not a Confederate — going no 
one knows where. 

Mr. Upton. — The evidence is that he was a Texan.. 

Mr. Smith. — There is no evidence of that. But suppose he was, and 
that he was carrying the package to Texas, — he was a mere pa89enger. 
Why, if Mohl and his trunks and all had been flung into the sea, it would 
not have aff'ected the vessel or cargo. 

Again, Mohl was on board the vessel, when captured ; was brought to 
Key West, and there permitted to go. It was the duty of the goveni" 
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ment to bring him here, if they intended to insist upon the destruction of 
this packet as affecting the vessel and cargo. He was in the power of 
the captors, and they had no right so to conduct this afifair as that he 
could get away. If your honor please, could Capf. Jarnian have got 
away ? I do not believe he could. They kept him safe enough, brought 
him here and put him in prison. It is fair to say, the government per- 
mitted Mohl and the other three passengers to go. Just as the govern- 
ment permitted the mails to go. Can they now be permitted to draw 
any inference from the fact that the mails are not here ? On the con- 
trary, your honor remarked that the claimants would be at liberty to 
claim that the mails would have furnished evidence in their favor. On 
the other hand, we say that Mohl should have been here ; that if the 
government meant to urge that the packet contained anything which would 
have been injurious to us, they should huve Mohl here, to be examined. 
We claim the right to have all the testimony. We have a right to have 
any man connected with the packet before us, and it was a neglect on the 
part of the government to allow this man to go. I am hiformed that 
these men not only went, but were permitted to take their baggage. 

Mr. Upton. — There was an application made to deliver up a portion 
of their baggage. 

Mr. Smitu. — Where is the application to deliver up any of Mohl's 
baggage? I care not for the others. He is the one of whom I am 
speaking. If he ran away, he had to run with his trunk on his back. 
But that is of no consequence. The government had control of him in 
Key West, and they have not given us an opportunity of examining him. 

I say then, under all the circumstances, that hero is no ground for 
claiming that there was such a spoliation of papers as should even excite 
a suspicion againht us; because the proof is that the packet had nothing 
to do with the ship or cargo. Let us look at the history of this packet. 
When the passengers took their ptissage on board this vessel, they were 
all told that they must carry nothing sealed, — no sealed packets or sealed 
papers. The design was to have the voyage conducted in a way that 
there should be no cause for complaint. At Falmouth, the master re- 
ceived a telegraphic despatch, and called the passengers together, and 
said : " You must carry nothing sealed." On this, a man named Besbie 
left the ship; but all the others stated substantially that they had 
nothing; and the ship went to sea. After she was at sea, Mr.. IMohl 
said to the master, " I have tliis packet, which is sealed. It contains a 
white powder, — but nothing else." The captain believed his story, and 
so swears. He said, '' If it contains powder, I liad better take charge of it '' 
Now, comments have been made on this part of the transaction, upon the 
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fact that the captain and owners would not prevent the taking on l3oard 
of sealed packages ; and the counsel asks, ^* Why not take sealed padc- 
ages ?" Why not ? Because they were going into a region where there 
were cruisers, anxious to make captures, and they would run no risk. 
They wished to be fair and upright, and above-board. And this is in- 
voked as a suspicious circumstance against them. In my humble opinum 
this declaration to the passengers was prudent, and was evidence of the 
fairness of their intention, and whcro the captain acted unwisely was, in 
not having the packet destroyed when Mohl first told him about it. Bat 
he believed what was told him, that it was a white powder ; however, when 
they camo into the neighborhood of cruisers, with his faonlties stima- 
lated and sharpened thereby, he called Mr. Mohl, and said, *' Let me 
see what it is that is in that packet, or I will destroy it." I repeat that 
in the destruction of that packet, containing nothing relative to the 
vessel or cargo, but something unknown to us, the C£^tain did nothing 
which should cast any suspicion upon the voyage. The package could do 
us no harm if it were here, and it can do us no harm that it was de> 
stroyed. 

But, your honor, the destruction of papers which even relate to the 
vessel and cargo merely excites suspicion — a grave suspicion-— calling upon 
the claimants to explain, or give evidence to show that the voyage was 
honest. I ask if all the evidence is not here. There is not a paper lost, 
not a bill of lading, not an invoice — nothing whatever lost. It is said 
that the manifest of the ship is not perfect. If your honor please, it 
shows all that a manifest should : it is in the form usual with manifests. 
If there were any suspicion from the destruction of a paper relative to 
the cargo, the proof is conclusive in this case, and must do away with aM 
suspicion. There is no proof that ship or cargo were enemies' property, 
and no proof that there was any intention to break the blockade. There 
is no overt act, and nothing to warrant a suspicion. 

If your honor please, it is said that Capt. Jarman's statement is not re^ 
liable as to this package. Well, Mr. Almond was examined the sane 
day ; they were both examined on the first day of Aprih Let us see 
what Mr. Almond says about it, and if he does not tell the story snbstaa* 
tially as Capt. Jarman does. In his answer to the 20th interrogatory he 
says : 

" I don't know what papers were on board the vessel when she left St. 
Thomas. The same day we arrived at St. Thomas, Captain Jarman or- 
dered a package to be destroyed. It was in the charge of Mr. Mohl, a 
passenger. He gave it up at the captain's request to be destroyed. I 
suppose it was destroyed. I don't know for what reason it was so do^ 
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stroyed. 1 don't know what the package contained. We were in sight 
of St. Thomas at the time. I don't remember whether or not it was de- 
stroyed before or after wo were hailed by the U. S. steamer ** Alabama." 
We were hailed by that vessel the morning of the day we reached St. 
Thomas. He anchored about half-past ten o'clock in the morning. The 
package was very sniall. I never saw it but once, and then it was in Mr. 
Mohl's possession. I never knew what it contained. It was destroyed 
because Mr. Mohl objected to its being opened. At Falmouth, Captain 
Jarman said we must deliver up any and all sealed packages, as he should 
not carry any. Mr. Mohl had the one in question, but did not give 
it up at the time, and it was not given up until the morning of the day of 
OOT' arrival at St. Thomjis; where it was destroyed, as I have above stated. 
NothtBg ^se was destroyed or concealed to otiy knowledge. I am unable 
to an&wer ibis interrogatory any further." 

It is true there are some minor differences ; but the main statement is 
that Mr. Mohl hmi a packet on board, which was sealed, and which the 
captain, when tiear St. Thoma.'^ insisted should be destroyed, because 
Mohl would not show what it was. Of what advantage, then, is it to 
criticise the statement of Capt. Jarman. * 

Capt. Jarman is asked, ^^ What papers, bills of lading, letters, or other 
writings relating to the vessel or cargo were on board the vessel at the 
time she took her departure from her last clearing port, before she was 
taken as prize? Were any of them burnt, torn, thrown overboard, de- 
stroyed or canceled, or attempted to be ccAcealed, and when, and by 
whom, and who was present ?" 

And he answers, .None. If your honor please, he answered truly. He 
answered on his conscience, on his oath, that no paper relating to the 
ship or cargo, or paper at all, was destroyed. This packet was, he 
swears he believed it was, a white powder, as Mohl said, and in that belief 
he answered the truth. There is no criticism to be made on the state- 
ment. Capt. Jarman, long before these other passengers came here, went 
back to Mr. Elliott by appointment, and this answer was read over to 
him. The captain then inquired if that interrogatory was confined to pa- 
pers, or did it include anything else. And then he went on and made a 
statement to Mr. Elliott, to th*e same effect that Mr. Almond had done. 
Does that look like disingenuousness ? His statement is not literally 
like Mr. Almond's, but goes more into detail. Thero is not anything in 
Capt. Jaxman's statement which is to be doubted. I would believe any 
statement Caipt Jarman would make; and T would be willing to be tried 
for my life on his testimony, and that of these gentlemen, the owners of 
cargo — so would your honor, and so would the opposing ooanseL 
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They call eight witnesses to prove the destruction of the package. Of 
what consequence is it to prove a fact which both Mr. Almond and Oapt 
Jarman admit. The very fact that so many saw it done, shows Capi 
Jarman sought no concealment, and did not believe he was doing aoy- 
thuig wrong, or that the packet contained any papers connected with the 
•ship or cargo. If he believed so, how easy it would have been for him to 
have gone to the sink, and throw it into the sea, himself. But it is done 
openly, so far as the proof of the people on board is concerned. As to 
these eight witnesses, some of them tell a story which is inconsistent with 
the others, as, for instance, one says the Captain destroyed the package 
himself Now, we all know, he did not. Heed says he saw papers 
put into the box by the captain. We know, ^s well as we know any- 
thing, that he did not ; for all the testimony is, that the packet was sealed 
when they were at Falmouth, and was not opened. . . 

Tregidgo says the packet was sewed up in canvas and weighted with 
lead, so that it sank ; and that it was dispatches. I wish to be respect- 
ful to the Court, but Tregidgo lied. There is not a word of truth in 
his statement. The other witnesses say it was a brown paper parcel. 
Is that canvas ? Can there be any doubt that Tregidgo did not tell 
the truth. Kecd says '' The Captain sent Mr. Harris, the second officer, 
forward with a box of papers, which papers I saw the captain put into 
the box, and he told Mr. Harris to put something into the box to sink 
it." That was when the " Alabama " boarded. Again, when the " Van- 
derbilt " came, he says : ^^ The captain again told Mr. Harris, the second 
officer, to take the box forward again, and be sure to put something into 
it to sink it." 

Now there is not a word of truth in what Tregidgo says, or what the 
others say must be untrue ; they contradict each other. 

Again, Webber says : ''I saw the packet that Mr. Harris was said 
to have thrown overboard : it looked like a Irown paper parceV^ 

Harris says : ''I threw overboard, by order of the captain, a square 
paper package, the contents of which I do not know. I do not know amf' 
thing about any documents or papers of any kind relating to the ves*$l or 
cargo^ 

Could Mr. Harris have said that, if he believed this package contained 
papers ! Not at all. He did not believe it contained papers, — did not 
believe it contained dispatches, — did not believe it was done up in can- 
vas, and weighted, so as to be destroyed. If your honor please, that 
part of the case is as clear as the light of day, and there is no element of 
suspicion here. If at the first blush it looked somewhat suspicious, it is 
all dispelled* Further, the packet was one which had nothing to do with 
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the ship or cargo, therefore it could do no harm, if here, and its destruc- 
tion can do no harm; — and, if the government relied upon it, they were 
bound to bring here the witness Mohl, who had it in custody. 

There were some other papers destroyed, but the witnesses do not agree 
on that.- Tregidgo says : " There were some written papers sent to the 
stoker to be burned. They were burned by G-eorge Duffey, fireman.'* 
" Mr. Mohl appeared very much depressed at the necessity of throwing 
over the packet." Captain Jar man never had any fear or anxiety about 
it, except to get rid of it. It was Mr. Mohl who was interested in the 
packet. 

Webber, the steward, says : * I saw some newspapers burned by 
Duffey, a fireman. They belonged to a passenger named Mohl, who gave 
them to me to be burned, and I gave them to Duffy, and told him to burn 
them. I don't know why he wanted them burned." Tregidgo says ihey 
were written papers. That is not true. He testifies to what he imagines ; 
the man who had them says they wer? newspapers. Reed says : " He 
(the captain) then sent the steward, Thomas Webber, with another bun- 
dle of papers to George Duffey, the fireman, to be put into the furnace, 
which was done." Duffey, the fireman, says: " The steward" of the ship 
gave me a package of papers, or something that was printed ; it looked like 
a hook that had been passed from a great many hands j — and told me to burn 
it, which I did." * 

These are all, except the letters from the captain to his wife and father, 
which he did not wish to go into the hands of the captors, and be de 
strdyed. Now, if I^may be permitted to make a guess, (guessing from 
what I have been told) as to this book which Duffey destroyed, and 
which is so differently described, — belonging to Mohl, — I would say it 
contained obscene pictures. That is as good as any other guess. It had 
been mudh handled ; he had some shame left, and did not wish it to 
come into the hands of strangers. 

But this whole thing is not of the slightest importance ; it had noth- 
ing to do with this vessel or cargo. Suppose the box was here, and was 
found to contain fulminating powder — suppose it contained the most 
dangerous article in the world— the most that would happen would be 
that it would be itself condemned. It would not affect anything else. 
And contraband in the quantity that was in that box the law of nations 
does not regard. 

If your honor please, I am nearly through. I have already referred 
to the giving up of the mails. I do not mean to criticise that, because I 
think, as a political measure, it was eminently proper. This government 
saw there was no precedent for the examination of sealed mails. But, 
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outside of the political question, we had a right to have these mails opened; 
not that we claimed that right, and if we asked your honor to detain 
them, we would have done a wrong, and accomplished nothing. But 
these mails would have proved, js I am advised, the honesty of the voy- 
age ; and it is a circumstance to he looked at, that the government, in- 
terested in this condemnation to the extent of one-half, sent forward 
these mails to their destination, and deprived us of that evidence. 

A few words by way of reply to the suggestions that were made by 
the learned counsel for the captors. He referred to the bills of lading 
to order, and stated that he itttended hereafter to comment upon tbem, 
as some evidence against the ship and cargo. I ask if it is nofc a well- 
known fact, that ninety-nine in one hundred bills of lading are to order. 
I say they are almost always to order. It is the convenient way to send 
them. Especially is it a convenient way, when goods are not sent to a 
particular consignee. All goods bought on letters of credit are consigned 
to order, and are not delivered until certain formalities are gone through. 
In almost all cases, the goods come forward to the order of the shipper. 

Again, it is objected that the manifest does not describe the goods; 
but if not, the invoices are all there, and they describe them. 

Again, the learned counsel say there was no charter. This was a 
general ship — not one in which there would be a charter. There never 
was any charter-party ; there was a mere agreement with the ship-broken 
as to- their commission, and they had a commission of five per cent. 

A single word as to proof in prize cases. I want to refer your honor 
to 1 Wheaton, Appendix, 499, where the rule is laid down that priie 
cases are to be tried on the testimony of witnesses and papers on board; 
and there is no authority for going outside, or looking to anything elae. 
I am now upon the question of this letter found in London. If this 
case were being heard on further proofs, that paper could not be reid 
here. It is the veriest hearsay in the world ; and, further than that^ it 
is a letter written by parties who turn out in the end to be agents for the 
" Peterhoff," to procure freight, for the purpose of inducing people to 
ship cargo. There is nothing in it which ought to prejudice us. It is 
wholly inadmissible at this stage ; it would be inadmissible oti farther 
proofs; and even if in evidence, there is nothing to connect it with the 
owners of this cargo. 

There are two or three propositions which I do not propose to dis- 
cuss. I say, if it were proved that any contraband on board was designed 
directly for the rebels, that would not subject to condemnation either the 
ship or the rest of the cargo. (Wheaton's El. Int. Law, 567-8; 1 Kent, 
143, 142.) 
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Trade in contraband even with the enemy is legitimate. It only sub- 
jects the contraband to condemnation, and the ship to loss of freight. 
(The " Santissima Trinidad^' 7 Wheat., 283.) 

And the contraband must be in considerable quantities to make the 
offense. (Wheaton's El. Int. Law, 565; the ^^ Atlanta,^'' 6th Robinson, 
440, 445 ; Hazlett's Manual, 222.) 

I say further, an examination of the manifest of the cargo discloses 
just such an assortment of merchandise as would naturally be shipped by 
shrewd traders to a port situated as Matamoras is, in a country at war, 
and with her own ports blockaded or occupied, and nothing to excite sus- 
picion of unfairness. There is really nothing in the case to warrant con- 
demnation. The most that can be said is, that we object to any supplies 
being sent to rebel borders, leSt they may reach the rebels, and we al- 
ways forget that, except in contraband of war, trade with them by neu- 
trals is lawful. 

There is a point T make in respect to Mr. Redgate, on which I wish to 
say a single word, and I say it, not designing to interfere with Mr. Sher- 
wood ; but although I appear on the record as counsel for the ship alone, 
I am also counsel for the shippers of cargo. Mr. Redgate formerly lived 
in Texas, and on that ground the condemnation of his cargo is claimed 
here. He only owned from £120 to £130 worth. He is described in 
his claim and answer as " Samuel J. Redgate, late of Texas." Let us 
see what the testimony is. ^ He says, in answer to the first interrogatory, 
that he was born in London ; *' I reside in Matamoras and have resided 
there a year and a half or two years;" was not certain as to the exact time. 
He says there was a small portion of the cargo owned by him ; it cost him 
samething like £100 to £150 ; he resided in Matamoras, &c. 

The argument is that he resides in Texas, and that the cargo he owns 
may some day come into the hands of the Confederates, and form the basis 
of taxation — or they may seize the property, and so obtain the sinews of 
war by it. The claim might, perhaps, bo good if Redgate were still a 
resident of Texas, but he is not. Judge Grier, in the opinion of the 
Supreme Court, on appeals in the cases of the " Brilliant,''^ the " Cren- 
shaWy^^ and others, point 2, p. 4, says: — " We come now to the consideration 
of the second question, what is included in the term * enemies' property.' 
Is the property of all persons residing within the territory of the States 
now in rebellion, captured on the high seas, to be treated as * enemies' pro- 
perty,' whether the owner be in arms against the government or not ? 

* ******## 

" Hence, in organizing this rebellion, they have acted as States, claiming 
to be sovereign over all persons and property within their respective limits, 
and asserting a right to absolve their jcitizens from their allegiance to the 
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Federal government. Several of these States have combined to form a 
new Confederacy, claiming to be acknowledged by the world as a Sover- 
eign State. Tlicir right to do so is now being decided by wager of bat- 
tle. The ports and territory of each of these States are held in hostility 
to the general governmont. It is no loose, unorganized insarrection, 
having no defined boundary or p()?'session. It has a boundary, marked 
by lines of bayonets, and which can be crossed only by force — south of 
this line is enemies' territory, because it is claimed and held in pdsseaaon 
by an organized, hostile and belligerent power. 

^^ All persons residing tvHhin this territory^ whose property f nay he iued 
to increase the revenue of the hostile power are, in this contest, liable to he 
treated as enemies, though not foreigners. They have cast off their allegi- 
ance and made war on the government, arid are none the less enemies be- 
cause they are traitors." 

This is the point of the opinion. It is those who reside in the rebel 
states ; their property, when found on the high seas, then, is subject to 
condemnation. But Mr. lledgateuo longer resides in Texas, and has not. 
boon there sinco he was driven out, shortly after the secession ordinance. 
He resides in Matamoras, is a British subject, and his property can enter 
in no way into the rebel states so as to be seized or taxed, and thus if* 
ford the sinews of war to the rebels. 

I £ubmit, therefore, on the whole case, that the libel should be difl- 
missed, and the ship and cargo restored, with costs and damages. 

Dis. Att'y. — I wish to make a single suggestion in respect to a matter 
about which the counsel for the captors and myself was at variance. I 
desire to say this, that I suppose^ the claimants — having been in Court and 
listened to tlie whole proceeding, which ended in the delivery of the mail, 
in order that it might be forwarded to its destination, and having made no 
objection to that course — are precluded from urging before the Court 
anything from the circumstance of the delivering up of that mail. 

Court. — I suppose they are precluded by their public acquiescence, if 
not positive consent. 

Adjourned to 11 o'clock to-morrow. ^ 
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U. S. DISTRICT COURT. 

IN PRIZE. 



The United States, 

ag'st 

The " Peterhoff," &c. 



> Paints for Claimants, 



I. 

Trade with Mexico by neutrals is legal, whether it be in articles con- 
traband of war or not. No power exists in the government of the United 
States, nor is any pretended, to restrict such trade. 

The mere fact that contraband of war imported into Mexico for trade 
there, might be again sold, and so come to the use of the belligerent, 
would have no effect upon the. question. It is trade with the helligerent in 
contraband that subjects to capture. Trade between neutrals in contra- 
band of war is perfectly legitimate, although they both know or believe 
that eventually the contraband may be sold to the belligerent. 
Halleck's In. Law. 570, 575, 576. 
The " Commercen," 1 Wheat., 382, 388-9. 
.Wheat. Elm. Int. Law, 568. 
Treaty with Great Britain, 1794, Art. 18. 
(8 Stats, at Large, 125.) 
No authority exists for a more stringent rule than this, — ^the trade 
must be direct with the enemy's port, or direct with his fleet or army. 

Of course, it is not pretended that the concealment of the real des- 
tination by the interposition of a simulated one, would protect the trade 
where the real destination was the belligerent port, or the enemy's army. 

II. 

It is, if possible, still more clear that trade with the belligerent by the 
neutral is entirely lawful, and does not subject to either detention or 
capture. 

Accordingly, were it not for the blockade, it would be perfectly lawful 
for a neutral to ship any merchandise not contraband of war either to 
Charleston or Mobile. 

The chief cause of the war of 1812 was the attempt of the British 
government to prohibit by *^ orders in council" neutral trade with the 

15 



226 

ports of her enemy on the Continent. The Uoited States never have, 
and never will recognize the right of a belligerent to prohibit, except by 
blockade, trade with the other belligerent. 

The seceded States are so far belligerents that trade with them ly 
neutrals is lawful. 

The United States insisted upon a similar application of the law of 
nations in the war between Spain and South America in 1816 and in 
1823. 

Mexico claimed the right to prohibit trade with Texas when she re* 
volted, but the right was denied. 

So, also, in the war in New Granada. 

See Lawrence's Wheaton, 846, 847, 848, note. 

To make trade between the North and the South unlawfnl, it. was 
necessary to pass a statute so declaring it. Congress has never sought to 
interfere with the law of nations in respect to the trade between neutrals 
and the seceded States. 

See act of July 13, 1861, p. 267. 

Statutes at Large of that year. 

Proclamation, Appendix, p. 6. ' . , . 

IIL 

The foregoing propositions dispose of a vast amoant of unfavorable 
criticism upon the adventufe of the " Peterhoff. '' ' 

The mouth of the Rio Grande was not blockaded. Trade with the 
South, through Mexico, was entirely lawful ; and though it should appear 
(as it does not), that the cargo might find its way into Texas, no bellig- 
erent right would be violated thereby ; at most^ only the revenue ' laws 
of the United States might suffer, but upon these laws no question flan 
now arise. . , .. 

In our patriotic zeal against the rebels, and our desire to see them 
reduced by want, we must not forget the well-established vigbts ^f 
neutrals. 

IV. 

Coming more directly to the case on trial. " 

Not a doubt exists that the destination of the '' Peterhoff \V was. l|Mia- 
moras, in Mexico. It is not pretended that she designed to run any 
blockade. 

1. The " Peterhoff" drew 16 feet. 
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. In the case of the ^^ Empress^ " his Honor, the Presiding Judge, 
held that something more than a design to break the blockade was 
necessary — some overt act. 

See the opinion in that case. 

. A similar rule should prevail in respect to contraband. 

. Note the consignments to Burchard & Co , a well-known firm at 

Matamoras. 
. The "Peterhoff" was insured to Matamoras, and without any war 

risk. 

V. 

he papers of the ship, the documents accompanying the cargo, are all 
erved, are perfectly regular, and,^with the other papers found, prove 
destination, and show the regularity and honesty of the voyage. 

VI. 

he testimony of the witnesses, so far from aflbrding anything like an 
Bachment of the regularity of the voyage, and its honesty, proves con- 
ively all that the claimants assert. 

See answer of the witness Duffey to the 28th interrogatory. 

Tregidgo's answer to the 28th. interrogatory was not re- 
sponsive ; besides, be is impeached by bis evident degra- 
dation from the British navy, 

Heyck, the passenger, whose declaration he swears to, had 
no connection with ship or cargo. 

, It is, however, said that boots and shoes are not admissible into 
Mexico under their tari£F. 
This we deny, the Mexican tariff being designed to protect their 

own manufactures, is construed to prohibit only boots and i^oes 

made of raw hides. 
As conclusive upon this question it appears, by the invoices found 

on board the ship, that the Mexican Consul, in London, certified 

them all. 

VIL 

here was nothing contraband on board of the ship, unless the s6ts of 
lemned^artillery-harness were so. The Cordage cannot be so when 
n to Matamoras. There is no pretense that the rebels could fit out 
5 there. 
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1. We have seen that it is perfectly lawful to import the haniefls into 

Mexico. That nation was at war, but whether it was or not, the 
harness was adapted to the wants of that goYemment. 

The legal presumption is, that the harness was to remain there. 
The burden is upon the libellants to show that it had another 
destination, and upon that subject there is no proof upon which 
they can rely. 

Almond was the consignee of the harness. 

See his answer to ths 28th interrogatory. 

2. If the harness was designed for sale in Mexico, no right exbted to 

capture it, although, if not captured, it might eventually come 
through its purchaser in Mexico, into the hands of the rebels. The 
immediate destination of the property, for the purpose of sale or 
use, determines the question — not the ultimate possible or proba- 
ble use. 

A. What is contraband by the law of nations, as recognized and insisted 
by the government of the United States, appears by reference to ihe treaty 
with Great Britain of 1794, Art. 18. 

See 8 Statutes at Large, 125. 

See, also, Mr. Pickering, Secretary of State, to Mr. Pinck- 
ney, at Paris, June 12, 1797. 

2 Elliot's Diplomatic Code, 524-5. 
Mr. Pickering, Secretary of State, to Mr. Monroe, Minister 
at Paris, Sept. 12, 1795. 
Amer. State Papers, Vol. 1, 596-7. 
Mr. Pickering to Messrs. Pinckney, Marshall, and Ckrrj, 
Ministers to French Eepublic, July 15, 1797. 
Amer. State Papers, Vol. 2, 153-4. 
Messrs. Pinckney, Marshall, and Gkrry to the French Min- 
isters, 27th January, 1798. 

Amer. State Papers, 169, 174, 175. 
1 Kent, 138-9, and the note (b). 

VIII. 

The only material matter that is put forward as a ground of suspicion 
against the voyage, is the throwing overboard the small box, supposed to 
contain a patent new powder. ^ 

1. At the worst, this is but a ground of suspicion — it is no crime of 
itself — an unwise act, but nothing further. 
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2. If the box bad contained tbe papers of tbe ship or the documents 

for the cargo, the destruction would not be grounds for condem- 
nation, either in our Courts or in the English. 

1 Kent, 158 (margin). 

Bernardi v, Motteux, 2 Doug. Rep., 681. 

1 Duer on Insurance, 736, 737. 

Halleck Int. Law, 623, 624. 

3. Whether the suspicion excited by the destruction of the box, was 

that the cargo and ship were enemy's property, or designed to run 
the blockade, that suspicion is fiilly dispelled by the documentary 
and other proofs. 

4. But if the suspicion excited would, under other circumstances, seem 

to require any farther explanation, it should not be forgotten that 
the government permitted the passenger Mohl to leave the ship at 
Key West, by means whereof the claimants are deprived of his 
testimony. 

6. The witness Almond, besides the last deposition of Captain Jar- 
man, gives the history of this box. The passenger Mohl, a Ger- 
man, owned it. Mohl had no possible connection with ship or cargo. 
Of course the box had nothing to do with either. Had it re- 
mained on board, no matter what its contents, no injury could 
have resulted to either ship or cargo. (See Point X., subdiv. 2.) 
Its destruction is not, therefore, of any moment, especially when 
it is considered that we are deprived of the explanations of Mohl 
by the act or neglect of the captors. 

See Webber, answer to 20th interrogatory. 
Duffey, answer to same interoogatory. 

The other papers were printed, and were also the property of Mohl. 

6. The instructions of the owners, and the conduct of the captain at 
London and Falmouth, were prudent and fair in the extreme, to 
prevent the carrying of any improper papers by the passengers. 
This box was said to contain only powder, and the captain believed 
it. It was not to be inferred that it contained anything else. 
The story of Reed is simply false, when he says he saw papers put 
into it. 

IX. 

The giving up the mails by the government was an act of grace on 
their part, and however prudent and judicious as a political measure, 
was injurious to the claimants, as depriving them of at least negative 
evidence of the honesty of the voyage of the " Peterhoff," 
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X. 

If it were proved that any contraband on board were designed directly 
for the rebels, that would not subject to condemnation either lihe ship or 
the rest of the cargo. 

Wheat. Elements of Int. Law, 567-8. 
1 Kent, 143, 142 (margin). 

1. Trade in contraband, even with the enemy, is legitimate ; it only 

subjects the contraband to condemnation and the ahip to loss of 
freight. 

The " Santissima Trinidad," 7 Wheat., 288. 

2. And the contraband must be in considerable quantities to make difi 

offense. 

Wheaton El. Int. Law, 565. 
The " Atlanta," 6 Bob., 44, 465. 
Hazlett's Manual,. &c., p. 222. 

XI. 

An examination of the manifest of the cargo, discloses just sucli an 
assortment of merchandise as would naturally be shipped, by shrewd 
traders, to a port situated as Matamoras is ; in a country at war, sod 
with her own ports blockaded or occupied, and nothing to excite suspicion 
of unfairness. There is really nothing in the case to warrant condem- 
nation. The most that can be said is, that we, as Americans,' object to 
any supplies being sent to rebel borders, lest they may reach the rebels, 
and we always forget that, except in contrabsmd of war, trade with than 
by neutrals is lawful. 

XII. 

Redgate's former residence in Texas, cannot subject his portion of tbe 
cargo to condemnation. He no longer resides there, and the case is not 
within the reason of the rule, as stated in the opinion of Justice Grierof 
the Supreme Court. 

XIIT. 

The libel should be dismissed, and the ship and cargo restored, with 
costs and damages. 

AUGUSTUS P. SMITH, AdvocaU. 
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July 14, 1863. 



ARGUMENT OF F. H. UPTON, ESQ. 

Counsel for the Captors. 

I coDgratnlate your honor, as sincerely as the learned counsel for the 
claimants (A. F. Smith) could have done so yesterday, that this cause is 
drawing to a close. What I shall have to say in the argument which I 
am now to address to your honor, will he confined strictly to what I deem 
to be the facts in the proofs, and the law of the case as applicable to those 
facts. I have not been able to perceive anything of the character of an 
appeal to the prejudices of this tribunal, such as was deprecated by the 
learned counsel who addressed the Court yesterday (Mr; A. F. Smith), 
manifested on the part of any person connected with the cause. For my 
part, I have too high a regard for the character of this Court ever to indulge 
in any such appeals. I believe and know, if I kn^w anything, that this 
Court will never decide any cause brought before it but .upon' the law and 
tb,e evidence, without T0gar4 to public clam«i^r, without the lightest at- 
t^ntioa whatever to any popular f^ppeal. .. t 

The steamer " Pett^rhoff," a British vessel of six or seven hundred tons 
burthen, was laden in London, at the docks, during the month». of No«> 
vember and December last past, with a very large and miscellaneous car- 
go of merchandise!, and left that port ostensibly bound to the port ofMa^ 
ap^oras, in the Bep^ibUc of Mexico^ Early in the nH)nth of January, 
prior to this ivpy age, the vessel had bee^ owned by a person (Mr. Pearson) 
vrho had obtained an unenviable notoriety in this and the otheo* Prize 
Courts of this country, as one of those British traders who have pertina- 
ciously engaged in the business of breaking the blockade instituted by our 
government since the commencement of this war. That is a fact which 
appears in the proof, and is a circumstance whi^h is always, aa your honor 
Vrell knows, tak^n into consideration by prize tjiibunals in their review of 
the evidence in causes submitted to them, especially where there ^re nn- 
tnerous circumstances tending to prove the particular charge on which 
the decree of condemnation is based. 

Npt only was this steamer owped prior to this voyage by Mr. Pearson, 
l)ut the evidence also shows, that although she had made but one voyage, 
that voyage was in a trade in connection with the insurgents, viz. : of 
l)ringing a cargo, destined for their supply, from London, and taking back 
its proceeds in the produce of their country, viz. : cotton. All this ap 
pears in the evidence in the case. Under the agency of a firm of insu- 
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ranee brokers in London, by the name of James J. Bennetfc and Wake, 
this cargo was laden on board this steamer by a large number of shippers, 
all of whom, with the exception of Samnel J. Redgate, who is a citizen of 
the United States, are British subjects. The shippers of this cargo were 
all represented by persons on board the vessel at the time of the capture. 
There were four or five supercargoes of the different shippers. While 
proceeding upon the voyage, and within a short distance from St. Thomas, 
where the steamer was to put in for a supply of coal, she was overhauled 
by the United States cruiser " Alabama," and after a cursory examination 
of her papers by the boarding officer, she was allowed to proceed to Si 
Thomas. On the 25th of February, she left the harbor of St. Thomas, 
and was brought-to on the same day, about four miles from the land, by 
the United States steamer " Vanderbilt." Her papers were again ex- 
amined by the boarding officer from the " Vanderbilt," who, upon the ex- 
amination, not being himself satisfied, returned to the '' Yanderbilf irith 
the information he had acquired, leaving directions with the commander- 
of the vessel not to proceed, but await his further orders. Directly, tiie 
boarding officer returned with instructions, from the commander of the 
" Vanderbilt" (Conmiodore Wilkes) to the commander of the^ merchant 
steamer " Peterhoff " (Captain Jarman), for him to go on board the " Van- 
derbilt" with his papers. This, Captain Jarman positively refoBed to do. 
This appears in the evidence, and the fact is sworn to by the captain him- 
self. He might very well himself have supposed that he had a right to 
refuse to go on board the vessel of war, or allow his papers to be taken out 
of his own vessel ; but we all very well know that such a refusal has been 
over and over again held as sufficient cause for the detention of a v^sseli 
and subjecting her to adjudication. The commander of a vessel of war 
is not to leave his deck to go on board a merchant vessel that he over- 
hauls. If the report of the boarding officer is insufficient and unsatifl&o- 
tory, and it becomes necessary for hini to examine personally the papers 
of the vessel, it is his right and duty to send for these papers, and it is 
the duty of the master to go on board the vessel of war. If he refuses to 
do this, it is quasi resistance to the right of search, and authorizes the send- 
ing of any such vessels into port for adjudication. 

I allude to this for no other purpose than to state, at the outset, 
what seems to have been entirely lost sight of on the other side, that 
there was sufficient and abundant ground for the arrest and detention of 
this vessel apart from anything and everything connected with the cargo 
and the destination, to relieve the case entirely of the charges of atrooity on 
the part of Commander Wilkes, and the naval officers of our government) 
that have been so unsparingly bestowed upon themi It was the duty of 
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the commander of the " Vanderbilt/' without any hesitation, when Cap- 
tain Jarman refused to allow his papers to be taken from his vessel, and 
refused himself to go on board the " Vanderbilt " for examination, to 
send the vessel into port forthwith, without any further inquiry ; and he 
would have violated his duty as a naval officer, if he had not done so. 
She was sent to Key West. The Court not being in session there (the 
judge being absent for an indefinite period), at the request of the Brit- 
ish Consul — in which request the captain of this vessel, representing the 
owners of the vessel and the owners of the cargo, joined, as we see by 
the papers and documents presented to the Court — the vessel was sent 
here for adjudication. I did not think that, with the knowledge of this 
fact, the learned counsel for the claimants here would have presented, 
as he did to this Court, his objection to the jurisdiction. I am sure that 
he could not have been aware that his client, sitting by his side, had him- 
self desired that the vessel should be sent. into this port. A case in prize, 
as your honor decided here in other cases which have come before you, 
bears no analogy, so far as the question of local jurisdiction is concerned, 
to an ordinary case in admiralty. The jurisdiction in prize is not acquired 
by the presence of the thing. It is not solely a jurisdiction in rem. The 
property may be elsewhere, and the Court proceed ia adjudication upon 
it. Hence it is, that it matters very little where the prize is taken. It is the 
Court in which the proceedings are commenced, in f.djudication upon the 
captured property, that acquires the jurisdiction, and in which the jurisdic- 
tion must be proceeded with. 

On the 28th of March, the vessel arrived in this port. On the 30th 
of the same month, a libel was filed against the vessel and the cargo. On 
the return day of the process, appearances were entered and claims were 
interposed. The first claim was that of this captain, representing the 
owners of the vessel and the cargo. So that I have but a single remark 
to make : that, inasmuch as the owners of the cargo, or their immediate 
representatives, viz., the supercargoes on board the vessel at the time of 
the capture, were all present in court, the claim of the captaiii, so far as 
it is urged in his capacity as agent of the owners of the cargo, goes for 
nothing. It is superseded by the claim of the owners of the vessel, and 
therefore, it must stand merely as a claim on behalf of the owners of the 
vessel. 

The next claim is that of Samuel J. Redgate, who intervenes for him- 
self as owner, and also as representing, by agency, the owners of a portion 
of the cargo of the steamer, in all valued at the sum of $375,000. He 
does not point out in his claim the specific portions of the cargo claimed 
by himself individually, and as the representative of other owners. He 
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avers in his claim, to which he has made oath, that he i^ ^^ of Texas,'^ hut 
more recently sojourning in Great Britain, Now, I shall have but very 
little to say, and I may as well say it now as at any time in the course of 
the remarks I shall have the honor of presenting, on the subject of this 
claim of Hedgate's, and his position towards the property. A great deal 
has been said, and very much time wasted, with great deference to the 
learned counsel, as it seems to me, in discussion upon the political status 
of Mr. Eedgate. A great deal has been said about the loyalty of Mr. 
Eedgate, and he has been compared in his recent acts and resistance to 
Confederate authorities in Texas, as a second Washington, and it has 
been urged, that it would be exceediDgly unjust and wholly unwarranta- 
ble, if this tribunal, or any other authority of .this goverume^t, should 
undertake to coDfiscate the property of such a man as that. Now, your 
honor has but one question to ask — and that is, what is the citizenship 
of Mr. Redgate ? and you find by reference to the testimony, his own 
oath, whether he has substantially and subsequently undertaken t(i glossit 
over and to produce a different impression; that is, he has sworn distinctly 
to the fact that he is a citizen of the United States. There is no doubt 
about it. I will say so now ; his counsel will say so now. He is a citi- 
zen of the United States. He has sworn that he owes allegiance to the 
United States, and to no other government on earth. What else has he 
sworn to ? Why, he has also sworn that he has never resided in any 
other State of the United States, but the State of Texas. There are the 
two facts together. That is all for your honor to know, to guide your 
determmation in this case, so far as Mr. Eedgate and his claim are con- 
cerned. He is a citizen of the United States, and never resided else- 
where in the United States but in Texas— and as a matter of course, he 
falls within the definition of the Supreme Court of the United States, a 
public enemy. It is idle to waste words about talking what an alien 
enemy is. The Supreme Court of the United States has decided that in 
this war the property of persons found upon the high seas is liable to 
capture as prize of war, if it be the property of persons who are cibiieof 
resident of that portion of the country in insurrection against the gov- 
ernment. That is precisely Mr. Kedgate^s position. 

Mr. Sherwood. — Will you refer me to any case where the Supreme 
Court have made such a decision ? 

Mr. Upton. — The gentleman knows as well as I do that such deoiBion 
was made in the case of the ^^ Crenshaw^ It has been a matter of great 
regret to me, that persons whom I believed to be of undoubted loyalty 
have, during the progress of this war, fallen into this category; audit has 
been a matter of regret to me that their property has been decreed to be 
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confiscated, by reason of their residence ; and I have not failed upon any 
occasion, when called upon and convinced of the fact, to render what aid 
I could to obtain for such persons redress from the proper department of 
the government. This is not that department. This tribunal is bound 
to decide according to the law and the dictates of the law, and not accord- 
ing to the dictates of mercy or lenity. This Court can exercise no com- 
passion toward any individual. It knows no persons at all. But I am 
bound to say that in this case I am not troubled with any such feelings 
of regret, for my investigation of the case has satisfied me, that however 
loyal Mr. Redgate may have been at the opening of this rebellion, and 
however loyally he may then have resisted the insurgent encroachments 
upon the authority of the government, there is abundant evidence in this 
cause to satisfy any man, that he very soon overcame these feelings; and 
there is abundant evidence here to satisfy your honor that he lent his aid 
and his knowledge of Texas, the markets, the produce and the roads, to 
the shippers of this cargo (and which was relied upon by them) in for- 
warding their enterprise and supplying the enemies of this country with 
the cargo laden on board this steamer. There is no doubt about that at 
all, and there will be no occasion for any feeling of compassion or pity for 
Mr. Redgate on account of his unfortunate position. So much for his claim. 

The next claim is that of George W. Almond, intervening for himself 
as owner, and on behalf of other owners of the cargo of the steamer, and 
not included in the claim of Redgate, of the alleged value of $150,000. 
Almond claims as a British subject, and claims on behalf of British sub- 
jects. 

I shall very briefly now refer your honor to the testimony in the cause. 
By that, I mean the testimony of the witnesses in the cause. There are 
but very few points contained in the depositions to which it is at all 
necessary to refer. Fourteen witnesses have been examined — the captain, 
the 1st, *2nd and 3rd mates, three supercargoes, (passengers), chief and 
assistant engineers, firemen, steward, cook and two seamen. In the first 
place, by a reference to the answers to the interrocfatories 21 and 22, it 
will be found that they each and all of them swear to their knowK dge of 
the existence of war in t!iis country, and blockade of all the Southern 
ports. Tliey all of them admit — the captain, the passengers, the owners of 
the cargo and their representatives — that they knew of the blo«.kado of all 
the Southern ports. They make no exception whatever. The 
next point in the evidence to which I deem it at all necessary 
to refer is, that the captain and passengers, b itig all of them in- 
terested, swear, in answer to the 11th interrogatory, that there was no 
article on board of this vessel, contained iu the cargo, of the character 
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denominated contraband of war ; whereas, in answer to the same interrog- 
atory propounded to the other witnesses, they say that the cargo was in 
part composed of contraband of war, and they enumerate these artioles. 
The next point contained in the testimony to which I refer, is the answer 
of the several witnesses to the interrogatory. In answer to the 20th in- 
terrogatory, the captain of this vessel, who was one of the first witne^ises 
examined (for it is proper to bear in mind that this vessel arrived with 
the captain and several of the other witnesses before the remainder of the 
crew were brought into court), swears as follows : — » 

** No papers connected with the voyage or cargo were destroyed. That 
all which were on board the vessel, at her last clearing port, were de- 
livered up and in the hands of the commissioners — that he tore up some 
letters from his wife and father at the time of capture — ^but with that ex- 
ception, no papers were burnt, torn, thrown overboard, destroyed, can- 
celed, concealed, or in any way disposed of." 

The other witnesses, who were first brought in, testify substantially to 
the same thing. I shall refer to the testimony of one of them, by-and- 
by, which slightly varies from that of the captain. The subordinate offi- 
cers of the vessel, and the seamen, when they were subsequently exam- 
ined, testify to a very different state of things — eight in number, testify- 
ing with that substantial agreement, and that insubstantial variation, which 
is always the best test of truth, and the surest evidence that there is no 
such thing as a concerted fabrication. These witnesses all agree that 
when the capture of this vessel became imminent, certain papers were 
thrown overboard by order of the captain, and that certain others were 
burned by his order also. Now, whether contained in a box, or in a can, 
or whether sewed in a brown paper parcel, all these insubstantial varia- 
tions tend to show, the more conclusively, the substantial truth of the state- 
ment of these witnesses. If they had fabricated this story, their rela- 
tions would have been more like to each other than they are now, and 
there would not have been the slight difference that is now presented. 
They would have all agreed that the papers were in a box, or in a can, 
or that they were sewed in a brown paper parcel. Now, this fact was 
communicated to the captain of the vessel — how, it matters not. An 
order was made by this Court, with the consent of the District Attomey 
and myself, that the testimony filed should be opened. It was opened 
and examined. Capt. Jarman then read the testimony of these eight 
witnesses, and then, by his counsel, made a motion that he have an op- 
portunity to explain and add to his answer to the 20th interrogatory. It 
was an irregular proceeding undoubtedly. It was calling for what proba- 
bly would not have been granted, had very strenuous opposition becQ 
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made to his being allowed to make such an explanation, after having 
had an opportunity of seeing what the other witnesses swore to ; because 
that very policy of the law which provides that the witnesses shall be 
examined apart from each other, and that the testimony shall not be 
opened to the exhibition of the other witnesses, and that neither shall 
know what the other has testified to, of course would be destroyed by al- 
lowing a witness, after the testimony has been examined^ to come in and 
tell another story, or make a different and additional statement. But he 
was allowed to do so, and I confess I had no disposition to oppose his 
so doing, for the reason that I was satisfied, believing, as I did, that he 
had sworn to a deliberate falsehood when he first answered the 20th in- 
terrogatory, that he^would make a bad matter a great deal worse when 
he came to explain and add to it— and so we find it to be the case here. 
Now, what does he say, when he goes on with his supplemental examina- 
tion? " After the ship left Falmouth, Mr. Mohl," (a passenger on board, 
and who, it is sworn by several witnesses, was a citizen of the State of 
Texas, and escaped at Key West, not allowed to go, as was improperly 
stated by the counsel, (Mr. A. F. Smith,)to your honor yesterday,) " a 
passenger above-named, came to me and stated he had a small packet of 
white powder. ^"^ 

It is hardly possible for any one to read this and retain his natural ex- 
pression of countenance, it is such a palpable fabrication, and such a 
silly and foolish one — " came to me and stated that he had a small packet 
of white powder — * patent white powder' he called it — in which some of 
his friends were interested. I said, you had better deliver it up to me, 
foHl is a dangerous article to have on board." 

Why it was a dangerous article he does not pretend to say. He does 
not call it fulminating powder. That is a term used by the learned 
counsel, and for augbt that appears, it may have been intended to kill 
rats — a kind of arsenic, or something of that nature. Its purpose is not 
disclosed, nor why it was dangerous, but it was a little patent white 
powder. 

" He gave it to me, and I locked it up in my state room." 

If it was dangerous to have it on board, why, it was just as dangerous 
in his state room as anywhere else. But he took it. 

" Nothing was thought of this until We approached St. Thomas, ex- 
cept that I asked him why he had not mentioned this before leaving 
Falmouth. He replied, as it was neither papers nor writings of any 
kind, he did not think it requisite." 

Why did he think it requisite at all, if it was neither papers nor writings ? 

'^ When the United States ship ^ Alabama ' approached us, I called Mr. 
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Mohl, and told bim I did not like having the packet of powder on board, 
and if the ship was likely to be searched, it must either be opened or 
destroyed, and I then grive it in- charge of one of my officers, the second 
officer, Mr. Harris, with orders to debtroy the package,' if I instructed 
him." 

Here you perceive an extraordinary degree of anxiety on the part of 
this captain not to destroy it, except that he instructed his officer to do it. 
Hold on to it until T instruct you — that little package of white powder. 
This thing would bo laughable, were it not an insult upon the intelligence 
of this tribunal, that these witnesses should have come into this Court, 
fabricated, and put upon the record such a story, and expect this Coart, 
or any intelligent tribunal, to believe a word of it, 

^^ I told him, in that caf^e, to throw it overboard : not being examined 
by the * Alabama,^ it was not then destroyed." 

He saved it; fortunately saved it. 

" After leaving St. Thomas, we were boarded by a boat from the 
* y auderbilt ;' this boat left the ship, ordering as to remain until 
they returned. I then called Mr. Mohl again, and requested him to let 
me see the contents of the package ;" (the little white powder) ^* to this 
he objected, saying it was a patent, and could not be seen by any one bat 
himself and friends ; so I ordered it to be thrown overboard, fearing 
it might jeopardize the ship in some way;" (in what way, how or why, 
he does cot state) "and it was accordingly thrown overboard.** 

Now, he says, in conclusion of this' explanation — ^^i'heliev$ U to km 
hem white powdery as stated by Mr. JV^ohl, and had nohreason to belieTa 
otherwise, and don^t think any one iknew the contenHs of this packet 
but this same Mr. Mohl. / do not now believe thai'-tt was anythmf 
hut white powdery as above Btaied?'* \ 

Docs your honor credit one single, word of this statement ? Does 
it not justify my conviction when I interposed no objection to this 
witness being re-examined on his own request, and apon his own mo- 
tion, and has he not mado a bad matter a thousand times worse? 
Upon referring to the testimony of Harris, who threw this package 
overboard, by the direction of the captain, and the testimony of Bed- 
gate, and the testimony of Campbell, (I think each of them was present| 
and heard it,) it appears that the captain instructed • Harris to throw 
the package overboard from the side of the vessel away from the 
" Yanderbilt," so that it could not be seen as it was falling from the 
vessel. This was a very important fact, if true — ^important that it. 
should appear, and therefore, in the perfoilnance of his duty, the Prise 
Commissioner examined him a^ain upon the subject of the 20th in- 
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terrogatory, and he put the question directly to him in this language : 

" When you instructed Mr. Harris to throw the package overboard, 
did you instruct him to throw it over on the side of the ship away 
from the * Vanderbilt's' boat, do that the package could not be seen 
when it went over?" 

That is a question that admits of but one answer, " yes" or " no." 
There is no occasion for any circumlocution in arswar to the inquiry, but 
the witness refuses to give that answer. He refuses to give an answer, 
and the commissioner certifies that he refuses. You not only find this 
witness, when he comes to give his explanation upon his own motion, tell 
the Court this improbable, absurd, and insulting story, trifling with the 
Court, but he absolutely refuses to answer a plain, direct and pertinent 
interrogatory, bearing upon the very subject matter which he had sought 
to be inquired into. The consequences of this course I shall presently 
have the honor to present to the Court, when I consider the question of 
law applicable to this case. 

Now, I do not mean to refer to the testimony of the various other wit- 
esses upon that point of the destruction of the papers. It is clear, conclu- 
sive and unanswerable, and as I said before, although the account of several 
of the witnesses vary from each other in slight particulars, yet there is 
that substantial agreement which must satisfy the mind of the truth of all 
of them. And here I may as well say that in my judgment, the attack 
made by the learned counsel for the claimants upon one of these wit- 
nesses was not only uncalled for, and unjust, but unmanly. It was un- 
manly to come into this Court and call him a liar, because, forsooth, he 
did not agree in his statement with this immaculate Captain Jarman — 
and why ? His sole ground was, as he stated it, that this young man 
had been in the British navy, and now was in the merchant service, and he 
therefore concluded that he must have been disojraced and deoraded. 
That was the sole ground upon which he argued to this Court that that 
witness was unworthy of belief. I ask your honor, was that just, was 
that manly ? I know nothing of the young man. I know that his tes- 
timony upon the record will bear the closest scrutiny. I know that there 
is not a fact which contradicts him, or in which he is contradicted by any 
other witness than this same man, Jarman ; but I leave it to your honor 
to decide between them. 

Now, upon the point of the destination of the cargo, there is only one 
witness who testifies, and that is this same naan Tregidgo, the 3rd mate ; 
and here I must correct the misstatement of the learned counsel for the 
claimant, in which he persisted in the course of his argument yesterday, 
which was that these various witnesses swore that this cargo was to have 
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been sold in Matamoras. Not one of them says any such thing. He 
would have you believe that it was to have been sold there, bnt they dii 
not say so. Now, you will find that the answer of Mr. Tre^^dgo to the 
28th interrogatory is responsiye, by referring to it, and the learned coon* 
sel (}uite errs in the argument that he presented to the Court, that Tie* 
gidgo had answered the interrogatory in an irresponsive manner. Your 
honor will find that his answer is perfectly responsive, beoaose the que*' 
tion asked the witness was, if this cargo was to depend upon the market of 
that port. Was it to await the market of the port ? — that is the ending 
of the interrogatory, and he says at onoe, as so<m as he reads that part of 
it, *' I heard Mr. Zeyck, one of the passengers, say, that the cargo was to 
go across the river from Matamoras into Texas. I am very confident of 
this." 

That is all the direct evidence we have, coming from the mouth of a 
witness, upon the subject of the destination of this cargo for Texas. The 
testimony from other sources, as I shall have the honor to show, is abiuid- 
ant upoi. .'iiat point, but this is the testimony of a witness, which, in a 
Prize Oourt, as your honor very well knows, is the very best ovideneej 
which ia another Court would be the weakest, and that is hearsay. When 
a man oa board of a vessel hears a person interested in the cargo say 
where that cargo is going to, and he testifies to that, it is. about as good 
evidence as we can have in a Prize Court. Of course, the captain of the 
cargo is not going to testify to that fact, if it criminates him or invohei 
the forfeiture of his cargo. 

The next evidence to which I shall refer to, your honor, are the papers 
found on board the vessel: the register, the manifest, the invoices, the ]SSb 
of lading, clearances of bills of health, all fair upon their faoe, and present- 
ing no appearance of being colorable. But there were no oonsigneeB' let- 
ters on board the vessel, and in the case of so large an adventure as this, 
in which so many persons were interested, some 30 or 40 shippers at leasti 
where the value in dispute is so large — it is, to say the least of it, an ex- 
traordinary thiug that there should not have been one letter found on 
board addressed to any person as a consignee of any portion of the caigo* 
Now, I am justified in arguing to your honor, as I do, that that extnuff- 
dinary circumstance can only be accounted for upon the supposition that 
these letters were all contained in the mail-bag which has been forwarded 
to its destination, and taken from the evidence which once existed at the 
time of the capture of the vessel. I refer now to the manifest A 
manifest purports to be a description of the goods, of the merchandise 
composing the cargo. The marks, numbers, names of its consignees, 
freight and primage when public — all these are set forth under their prop- 
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fer headings in all manifests. The manifests of this cargo disclose rid 
description whatever of any articles of merchandise contained on board 
this vessel which are contraband of war. They are simply boxes, casks, 
packages and bales. The learned counsel, in answering the position which 
I took yesterday, said that if the manifests themselves do not disclose the 
character of the merchandise, the invoices do. But here is just the dif- 
ference, as we all know. The manifest of a vessel is an open paper for 
the inspection of any one, and for the use of the custom-house authorities, 
in order that they may know not only the cases, boxes and bales, but 
what are contained in them. The invoices are closed papers, and are con- 
tained in sealed letters in the pockets of the passengers, the supercargoes, 
or in the pockets of the master, and are not necessarily opened for the 
purpose of exhibition to a prize master or a boarding officer of a bellig- 
erent cruiser. The manifest is the paper that the boarding officer calls 
for, and he never thinks about enquiring for the invoice of the cargo, and, 
therefore, the answer of the counsel that the invoices contained descrip- 
tions of this property amounts to nothing. There was the manifest of 
this vessel for exhibition to the prize master, and it contained no notice 
whatever of this property, or of any portion of it, as contraband of war. 
Any boarding officer, any prize master of intelligence knows that there is 
not an article more contraband of war than the article of rope, and it is 
so regarded in all treaties and decisions upon the subject of contraband of 
war. Upon this manifest, as I stated in the opening, the word " rope" is 
carefully erased. You can see, by a very close examination, which the 
prize master would never have thought of giving it, that the word " rope" 
is erased after the word " coils," and in a number of places the word 
" coils " is written without any addition by way of description. There is 
the only instance where the manifest contained any description of any 
contraband article, and in that instance the description is carefully 
erased. 

So, too, of the bills of lading. They contain no description — simply 
so many boxes, marked so and so. But that is not so unusual a thing in 
bills of lading as the absence of the description from the manifest. But 
those bills of lading contain a provision as to the delivery of the cargo, in 
connection with a very material and geographical fact, of which the 
Court will take judicial cognizance. 

The port of Matamoras lies upon the south bank of the Rio Grande, 
(which separates the territory of Mexico from that part of the United 
States known as the state of Texas,) and some miles up from the mouth 
of that river. At Matamoras, a man may throw a stone across the river 

into the Texan town of Brownsville. At the river's mouth is a bar, 
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which, at ail times, prevents the entrance into the rivet of vesseU draw 
ing the depth of water of the " PeterhofF," whether laden or light. 

The provision, therefore, of the bills of lading is in the following 
words : 

^^ Goods to be taken from alongside the ship at the mouth of the fiio 
Grande, at consignees^ risk and expense^ within thirty days of armval, 
providing lighters can cross the bar, or a penalty will be incurred of ten 
pounds per day after that period." 

The next evidence to which I shall refer your honor, is the log-book of 
the vessel. I stated, in the opening of my argument,* that I should rely 
upon this log-book as presenting a circumstance of a criminating charac- 
ter against the vessel and her cargo. The learned counsel for the claim- 
ant, although apprised of the peculiarities presented by this piece of 
evidence, in the brief statement of the ground which I presented to the 
Court, made no allusion whatever to it in his argument I suppose it is 
fair for me to infer from that, that there was no way in which iius extra- 
ordinary appearance of the log-book could be explained, consistent with 
innocence on the part of the vessel. What is it ? The log-book contains 
no intimation, by word or phrase, of the voyage of this vessel on which 
she was captured. The word Matamoras, or any other port, is not con- 
tained in the log-book as the port of destination of this vessel ; and in 
this respect, this log-book presents the most extraordinary departure 
from the log-books generally, which are the journals of the vessels — jour- 
nals of the voyage. Every leaf of every log-book which was ever 
bound for this port, I will venture to say, upon the top of it, dedares 
what the voyage of that vessel is. There is no such appearance here. So 
much for the log-book. 

[The Court here adjourned till July 15th, and again adjourned at that 
time till the 17th, when Mr. Upton resumed his argument, as follows:] 



JuLV 17, 1863. 

Maif it please your Honor : — When the Court adjourned on Tuesday, I 
had reviewed the evidence in this cause so far as to refer to such portions 
of the testimony of the witnesses as I considered important to the papers 
found on board of the vessel at the time of the capture — the manifest and 
the bills of lading — and I had called your honor's attention to the appear- 
ance of the log-book, exhibiting the unusual appearance of an entire want 
of an entry of the character of the voyago itself upon which the vessel was 
captured, and of which the book purported to be a journal. I will now 
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hext refer to that portion of the evidence whioh consists oi the inyentor^ 
and report upon the character and quality of the cargo found on board. 
Upon affidavit, showing satisfactory cause, and for the reason that the 
manifest of the cargo and bills of lading exhibited but imperfect and 
inadequate descriptions of the quality of the cargo, the Court made an 
order for its examination by commissioners, appointed for that purpose, 
with directions that they should report the result of their examination. 
That report has been made, and by that report it appears, in general terms, 
that the cargo consists of 4,447 packages, cases, bales, boxes, trunks and 
casks ; and that out of this number, 2,744 contained articles especially 
adapted to, and manufactured for army or navy use, and, if destined to 
be delivered into the market of the enemy, manifestly coming, as I shall 
contend, within the definition of contraband of war. I refer to some of 
the leading articles contained in this large number of packages, which, 
it is said, are composed of articles of contraband of war. There were 
army boots, called Blucher boots, and designated so upon the invoices — 
cavalry and artillery boots, so designated upon the labels attached to the 
goods themselves, samples of which labels are annexed to the report of 
the examining commissioners. In addition to these boots, of which there 
were large quantities, there were immense quantities of bales of gray 
blankets, designated and known the world over as army blankets, and so 
designated in the report of the commissioners. Then there was a large 
quantity of horseshoes, contained in a great many casks, and, as is intima- 
ted in the report of the commissioners, it is manifest upon the face of 
these shoes that they were designed for large horses, and therefore it is 
not only a fair but unavoidable inference that they were designed for the 
cavalry service of an army which has a cavalry composed of horses such 
as Mexico has not. They were horseshoes, and not shoes for mules, and 
it is very well known that the mule is in much greater use in Mexico 
than the horse, for the horse in that country is a small, insignificant ani- 
mal, corresponding in size to the Shetland horse. There were also artil- 
lery-harness, packed in cases in sets of four, and with two saddles to each 
set. The design of the harness is manifest from the inspection. Then 
there was a large quantity of forges, such as accompany armies, and there 
were anvils and bellows accompanying these forges — all adapted and man- 
ufactured for the use of an army. There were a great number of coils 
of cordage, and among other articles, was a press for the compression of 
cotton ; and as the counsel for the claimants has conceded, in the progress 
of his argument, that cotton is not raised in .Mexico, and is raised in 
Texas — why, it is quite obvious that the destination of that cotton press 
was Texas and not Mexico. I allude to this in this connection merely. 



ana not as as an article which, in itself, is contraband in ckaracteri But 
these boots, shoes, blankets, and the large quantity of iron and tin, some 
500 boxes, I think, found on board, all come under the designation of 
contraband of war — and articles of this characfer compose more than one- 
half of the entire cargo. Now, the counsel for the claimants has pre- 
sented to your honor a very elaborate and instructive argument upon 
the subject of contraband of war, and he has referred to the ancient trea- 
ties. Undoubtedly the treaties of the last century were at that time fiur 
exponents of what was then the law of nations upon this subject. They 
were designed to be expressive of the law of nations upon the subject of 
contraband, or prohibiting articles of contraband, in time of war, as articles 
of commerce between neutrals and belligerents. But, as has often been 
said, there is nothing more subject to change than this very question of 
what is contraband. There is nothing oftener changed in the decisiong 
of the Courts, and it is the result of a change in the modes of warfare, of 
changes in inventions and the means of locomotion, and of changes in 
commerce generally. The principle being always the same, there has 
been an entire radical change upon the subject of contraband, and some- 
times this has been very sudden ; but in all these changes, however they 
may have originated, and to whatever extent they may have proceeded, 
of one thing we may be certain, that there has been no change in this 
respect, that, at all times and in all civilized countries, every article 
manufactured for, or specially designed and adapted to the use of an army 
or navy, is in itself, contraband of war. The counsel has referred upon 
this subject to General Halleck's work, but he has omitted to refer to 
that section in which the author enumerates, or speaks of, in general termS) 
articles in relation to which all the authorities agree. " All writers," 
says this author in 13th section, 24th chap., p. 577, " are agreed that 
implements and munitions of war, and articles which in their actual con- 
dition are of immediate use for warlike purposes, are to be deemed contrar 
band whenever they are desthied to an enemy's country or an enemy's 
use. Beyond this there is a diversity of opinion among text writers ; that 
it is exceedingly difficult, if not even impossible, to deduce from such 
works any well established and settled principles to guide our decision on 
the point in dispute." 

There is no occasion in this case to go beyond that upon which alj 
writers are agreed, because, as was said by the learned counsel in opening 
the cause on behalf of the govern nient (District Attorney Smith), in 
every one of these shipments there are contained more or less articles 
coming within this precise definition, viz. : ^'Articles which in their actual 
condition are of immediate u^e for warlike purposes," not to be maQufiu^* 
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tured into s6mething : not to be made into cordage, but the cordage itself; 
not the ore, to be made into blocks of tin, but the tin itself; not the woolen, 
to be made into blanket for the soldier, but the blanket itself. Shoes, 
boots, saddles, harness — everything is in a condition for immediate use for 
warlike purposes, and therefore commg within that definition of contra- 
band of war, in which all writers are agreed, when designed for the use 
of the country's enemy. So much for a brief consideration of that por- 
tion of the evidence in the cause deducible from the examination of the 
cargo of the vessel. 

I have a few words to say upon the subject of the evidence which was 
in the cause, consisting of a portion of the papers found on board the ves- 
sel — I mean the mail-bag of the steamer. When the " Peterhoff " was 
captured, she had on board a bag of letters put up by the postmaster at 
London, directed to the post-office at Matamoras. I need not recite here 
what took place in relation to that bag of letters during the progress of 
this cause. It was surrendered, as we all know, upon the motion of the 
District Attorney, by the order of the Court, and placed at the disposi- 
tion of the British Consul. I have no disposition to find fault with the 
decision of the Court upon that motion, because I am persuaded no other 
decision could have been made upon the motion that was made, I am 
ready to concede that this, like all other causes of like character, is in the 
control of the officer of the government designated for the purpose of 
bringing and managing such suits in this Court, and therefore I am free to 
say, that no other course than that pursued by the Court was left upon 
the motion that was made; and I am glad to know that the order 
of the Court rested upon the motion that was made by the District At- 
torney, and not upon any idea that the law required the retention of the 
mails, or its abstraction from the evidence in the cause. So far from that, 
since the decision upon that motion, we have the opinion of Lord Pal- 
merston upon the very subject, in which he does not hesitate to say, that, 
by the law of nations, mails found on board captured vessels, as well as 
other things, are subject to examination by the Prize Court, and such por- 
tion of the papers as refer to the vessel and cargo, surrendered to the Prize 
Court, and all innocent papers forwarded to their destination. I allude to 
this subject now, for this reason : to my great astonishment, the counsel 
for the claimants (Mr. A. F. Smith) closed his argui^ent by presenting to 
your honor this very subject of the abstraction of what he consid- 
ered might have been evidence on behalf of the claimants in this cause. 
Now, the point I make is this : that if this mail-bag contained anything 
condemnatory of the vessel and the cargo, in letters to consignees in 
Texas, showing that this cargo was really to be disposed of, or that it 
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had already been disposed of there — ^none knew that better than these 
claimants themselves. All that was desired on behalf of the captors was, 
that such letters referring to this vessel, and this cargo, and therefore 
letters over which these claimants had control, should be retained, and 
that everything else should go on its way forthwith. 

Now, may it please your honor, they, the claimants, had rights in Uie 
premises — rights that neither the District Attorney, nor the President, 
nor the Secretary of State, had the right to control in this Oourt. They 
had the right to come here and say, *^ We demand that this bag be opened, 
in order to furnish exculpatory evidence in our behalf," and no one oould 
have resisted that demand. If there was nothing in that bag whioh oonld 
furnish proof against them, they knew it. What did they do? Wbythey 
sat quietly, and having the power and right to demand that the mail-bag 
be opened, they did not see fit to exercise it, but saw the bag, with all its 
contents, removed from the control of this Court, and from the evidence 
in this cause. Now, I say the captors have the right to argne to your 
honor, from this silence and this acquiescence, that if that bag had bden 
opened, it would have been found to contain condemnatory evidence. 

Now, may it please your honor, having gone over all the proo& 
in the cause, whether consisting of testimony of the witnesses or iihe 
papers and documents found on board the vessel at the time of the 
capture, to which I consider it necessary or important to refer, I will 
proceed to state the proposition of the fact which I contend is established 
by this evidence ; and that is, that the steamer " Peterhoff," when cap- 
tured, although ostensibly upon a voyage between the neutral ports of 
London and Matamoras, was laden with a cargo composed, in great part, 
of merchandise contraband of war, and not designed or destined to be 
sold or disposed of in the neutral port of Matamoras, but designed and 
destined to be delivered, either directly or indirectly, by transshipment, to 
the enemy's port and market, and for the enemy's use. In the oases 
which were, but a short while ago, presented upon argument to the Oonrt, 
of somewhat analogous character to this, viz. : the cases of the " SUphm 
JETarf^ and the " Sprin^hok,^^ 1 found it very convenient to present first, 
the question of law ; but here I have reversed that order, and will first 
consider the question of fact. And I say, therefore, that this hostile des- 
tination, notwithstanding the fact that the vessel was going to a nentnl 
port, is proved by all the evidence in the case — ^first, by the nattcre, dhar- 
acter, quality, extent of the cargo found on board the vessel, whioh was 
adapted in every particular to the market of Texas, and to the wants of 
the enemies of this country, and was certain, if disposed of in the market 
of the enemy, to produce to those interested in the enterprise enormoos 
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profits, and which was so illy adapted to the market of Mexico, and 86 
certain of resulting in loss instead of profit, if disposed of in that market. 

This hostile destination, in the second place, is evidenced by the con- 
duct of the master at the time of the capture of the vessel. What mo- 
tive could an innocent man have in declining to conform to the ordinary, 
well-known rules in time of war, which require the captain of a merchant 
vessel to repair on board of a cruiser, there to be interrogated, and there 
to submit his papers to the inspectiqn of the naval commander ? This 
captain refused to do that. Can such refusal be otherwise accounted for 
than on the supposition that he was conscious that he was employed in an 
illicit enterprise ? I said on Tuesday last, that by the universal law of 
capture, to which I knew of no exception, this is regarded as a qiMsi 
resistance to the right of search, authoriziog and requiring the naval 
commander to send the vessel into port for adjudication in a Prize Court. 
If the master of a vessel refuses to comply with the ordinary rule to sub- 
ject himself or his papers to examination on the deck of the cruiser, he 
must be sent into port for adjudication and for inquiry by a higher tribu- 
nal. 

This hostile destination is proved, in the third place, by the conduct 
of the master after his arrival here, by the testimony he has seen fit to 
give in this case, in the first place, declaring in the most positive and un- 
qualified terms that no papers, other than a few letters to or from his 
wife and father, were destroyed, and he admits that they were destroyed 
just before capture. For what reason ? It would puzzle any man to 
conceive why he should distroy his wife's and father's letters just before 
being overhauled by a belligerent cruiser ; and yet he swears that these 
were the only papers that were burned, destroyed, or thrown overboard ; 
and he adheres to that general and unqualified declaration, when his at- 
tention is more particularly called to the subject. But when lie learns, 
subsequently, that the subordinate officers have all sworn that some pa- 
pers were thrown overboard, and some burned by his directions, and un- 
der the most extraordinary circumstances — that he retained them to the 
last extremity, and only parted with them when it became inevitable 
that they would be discovered by the capturing cruiser ; that, by his di- 
rection, they were thrown overboard, in such a manner as not to be seen 
by the boarding officer and his men ; when he heard this evidence, this 
man Jarman — whom the counsel for the claimants undertakes to compare 
as a witness with Tregidgo, the third mate — asks to be re-examined upon 
this subject ; and upon his re-examination, tells such a story that no 
court or tribunal under heaven could hesitate, for one moment, to de- 
clare that he has often been guilty of the most infamous perjury. His 
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story is false from the beginning to the end ; it is an insult to the un* 
derstanding of this Court. Now, the rule of law has been referred to 
by the learned District Attorney upon this point. It is imperative ; it 
is without qualification, and necessarily so. It is not for this captain, or 
these claimants, as their counsel has done, to come into this Court and 
say — why, that was a paper of no consequence ; it was only a letter from 
my wife or my father ; it was only a little white powder. The law does 
not so adjudge. It is not subject tnatter of evidence what were the qodt 
tents of the package thrown overboard when capture was inuninent. Yqa 
cannot prove them. The law does not allow you to prove them, beoanse 
then it becomes a presumption absolute, de juris dejure, that the package 
contained condemnatory proof ; that if that package had not been thrown 
overboard, and had been produced in Court, it would have furnished evi- 
dence, conclusive upon its face, that this cargo was destined to be de- 
livered into the enemy's port, and for the enemy's use. The learned 
counsel has indulged in the Yankee's privilege of guessing what might 
have been one of these papers, or documents, or books, destroyed at the 
direction of the captain, or this man Mohl. I will exercise the same 
privilege, and I will submit which one is more likely to be right. The 
testimony, that which is legitimately in the cause, and that which hae 
been produced, and which I shall argue must be considered by the Court;, 
shows that a man by the name of Besbie, an agent of the Confederate 
States, as he is called there, was on board this steamer when, she left 
London, and that he left her at the port of Falmouth, designing, appa- 
rently, to have gone with them, but for some cause changing his mind 
at Falmouth, and going on shore there. Mr. Besbie, it appears by die 
testimony, was appareled in military uniform — a man, undoubtedly, of 
some note — but he leaves the vessel, and leaves there Mr. Mohl, who is" 
a citizen of Texas, as is sworn by the witnesses in the cause. Now, Mr. 
Mohl probably had in his possession that most important document, to wit : 
the contract in relation to this very cargo of the steamer " Peterhofl^" en- 
tered into with the Confederate authorities, and sanctioned by Mr. Mason, 
their pretended emissary abroad ; and I venture to guess, that thiB dooa- 
ment was that very Confederate contract, recited in this circular lettff 
of James J. Bennett & Wake. Now, which of the two is the moit 
probable guess, I leave to your honor to determine. 

Now, we say, in the fourth place, that the hostile destination of this 
vessel, and the hostile destination of her cargo, is again attested to \fj 
the extraordinary character of the vessel's log-book. I need not go 
over that again. I simply refer to it now as one point of the proof in 
this case. And this same hostile destination of the vessel and cargo is at- 
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tested to, in the fifth place, by the character of the manifest of the cargo. 
Why, how otherwise can you account for the entire abstinence from the 
use of any word, indicating the contraband quality of any article contain- 
ed in this cargo, in the manifest ? If the cargo was going to Matamo- 
ras, not simply going there to be sold and disposed of there, where was 
the harm in setting forth the entire contents of the cargo, even though 
it be captured ? It is only the hostile destination of the cargo that 
renders this enterprise illicit ; and, therefore, I say, when you find the 
manifest — which, in all ordinary enterprises of this sort, usually contains 
a full description of the quality of the articles contained in the cases, 
bales, and casks — entirely silent upon this subject, there is no other in- 
ference to be drawn from it, than that this cargo was destined to be de- 
livered into the enemy's country, and for the enemy's use. And, there- 
fore, when you find not only this silence, but when you find it carried so 
far as to erase from the face of the manifest the only word there, which 
inadvertently was introduced, indicating the contraband quality of one 
article of merchandise, the inference becomes still more irresistible. In 
reply to the argument, which the learned counsel addressed to the Court 
by way of answer to this, that if the manifest was silent, the invoices 
were not, I have to say this : that the invoices are not papers that are 
examined by the boarding officer. It is the manifest that he calls for ; 
he never thinks of inquiring about the quality or the character of the car- 
go of the vessel from the invoice. He says, let me see your manifest. 
The invoices are sealed letters, not necessarily opened for exhibition at 
all. The manifest is an open paper. It is the same with regard to the 
bills of lading. 

The hostile destination, we say, in the sixth place, is attested to by the 
character of the bills of lading of the cargo, containing no name of any 
consignee in the port of its alleged destination, but throughout declaring 
the merchandise deliverable to the order of the shipper, either in blank 
or in the name of some person on board the vessel. That is, to say the 
least of it, a most remarkable circumstance. If this vessel were really 
bound with her cargo to be disposed of in the market of Matamoras, to 
be sold there in good faith — is it credible that a cargo valued at $400,000 
or $500,000, should in no one single instance be consigned to any one 
person by name in the port and market of Matamoras? Can such a thing 
be accounted for upon any other assumption than that this cargo was in- 
tended to be delivered at the enemy's port and market, and for the ene- 
my's use ? 

In the seventh place, this hostile destination is attested to by the charac- 
ter, quality, and extent of that portion of the cargo of the vessel which is 
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manifestly contraband of war, if destined to an enemy's port, entirely un- 
fitted as it is for Mexican use, where they use mules entirely, and where 
there are no horses to be shod. The idea, too, that these gray blankets were 
needed for the Mexican soldiers is perfectly absurd; so, too, with regard to 
the shoes and the boots. 

The hostile destination, in the eight place, is attested to by the £ict, 
that among the persons, passengers on board the vessel at the time of the 
capture, were, at least, two citizens of Texas: Kedgate, who appevs 
here as an owner or claimant, on his own behalf and on the behalf of 
others, of a very large portion of the cargo, which, of course must be con. 
demned upon that ground, if upon no other ; and Mohly manifestly a 
rebel agent and emissary, and bearer of documents of a character so un- 
qualifiedly dangerous that they were cast overboard, when search became 
imiuent by the capturing belligerent, and yet so important to be preserved 
that they were not to be sacrificed unless in the last extremity. Now, all 
this indicates, as clearly as words can write it, that this vessel's cargo, 
though ostensibly bound to the port of Matamoras, had a concealed, ul- 
terior destination for the market and use of the enemy. 

This hostile destination is attested to, in the ninth place, by ihep08iti?e 
testimony of one of the witnesses, viz. ; Tregidgo. He swears that one of 
these passengers, a person who knew, if anybody did, informed him that 
the cargo of this steamer was to be put across the river from Matamoras 
into the Texan country. Now, as I said on Tuesday, in a prize cause 
this character of testimony becomes not only imobjectionable, as hearsay, 
but oftentimes is the very best evidence that can be obtained. It is not 
to be supposed that these interested passengers will be inclined to reveal 
the truth in relation to their enterprise — the destmation of the cargOi in 
which they are interested, the revelation of the truth involving, as it ne- 
cessarily must, its forfeiture — and therefore, the Court always looks to 
the unbiased and disinterested statements of the crew and subordinate 
officers ; and although they are hearsay, and necessarily must be so, yet, 
they are considered as good, and sometimes the very best evidence. Now, 
Tregidgo is sustained, in all of his material allegations with regard to the des- 
truction of the papers, by the testimony of all the witnesses in the oaose; 
and I submit to your honor that there is nothing whatever miJI tRt^i 
against this witness, or his claim to credence at the hands of the Court 
The fact that he wa^ a midshipman in the British navy, and is now, or 
was, when this vessel was captured, the third mate on board a merchant 
steamer, I submit is very far from tending to prove that he has ever beeo 
degraded or disgraced ; and, as I said on Tuesday last, it seems to me thai 
the attack which the C9unsel for the claimants made upon this mRn ww a 
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most unmanly one. It was not called for by any testimony which. pro- 
ceeded from the witness ; it was not called for by any testimony proceed- 
ing from any other witnesses designed or calculated to impeach the truth 
of what he said. 

Now, this aggregation of circumstances is proof enough, and far more 
than enough, we contend, to establish beyond every shade of doubt, the 
fact with which I started ; that this cargo, notwithstanding the destination 
of the vessel, notwithstanding her voyage between neutral ports, was de- 
signed for delivery into the market and port of the enemy. But, in a 
case of this importance, it was deemed by the District Attorney and 
myself proper that no piece of evidence which might be presented to the 
Court, notwithstanding that this proposition was, as we deemed, over- 
whelmingly proved, should be withheld, or the proper time should be al- 
lowed to pass without such evidence for the consideration of the Court ; 
and it was for that reason that this letter of the charterers of this vessel in 
London, was offered in evidence at the time it was. When that motion 
was made I cited the case of the " Romeo''* as authority, which was de- 
cided by Lord Stowell, in the 6th of Robinson, 355, and the learned coun- 
sel for the claimant, in reply to the motion, argued that the authority 
cited by me decided directly the other way. Now, I am not in the habit 
of citing authorities which do not, to some extent, at least, bear out the 
propositions which I state, and I stated, when I cited that case, that it 
was for producing this piece of evidence, which might or might not be 
considered by the Court upon an order for further proof, upon the 
hearing of the cause in the first instance. That was the sole object of 
my citing the authority, and the proposition urged by me was sustained, to 
the fullest extent, by that authority. That was a case where the paper 
produced was not found on board the vessel at the time of the capture, 
but it was produced at the hearing in the first instance, g-nd was con- 
sidered by the Court in its effect upon the hearing in the first instance, 
and the Court not only did not decide that it was not proper to be con- 
sidered and acted upon on the hearing in the first instance, but they de- 
clined to decide it upon that point at all. But I submit to your honor, 
that if the facts in that case had been as the facts are in this case, the 
learned judge who passed upon the case of the " Romeo'^ would not have 
hesitated to declare that the paper was evidence in the c^use, and was to 
be considered. 

But it is objected that this paper would not be evidence upon an order 
for farther proof, and therefore, it is not proper for the Court to consider 
it at all upon this hearing. Why so? Why ! the coimsel seems to think 
that it is necessary for the Secretary of State, in his certificate of 
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authentication, to go farther than he has gone, and state how it is 
that he knows that the paper on file in the office of the Secretary of 
State is an original paper. He certifies it. That is all we have to 
know, and all that this Court can inquire about. He certifies to the 
fact that the paper produced here is a correct copy of the original on 
file in his office ; and that is all that this Court can ask. It is pre- 
cisely in conformity with the provisions of the act of Congress, and ' 
higher proof we could not furnish. It is better than the original itself. 
Again, the counsel has said, " Why, you have not connected this circular 
with this steamer nor with the cargo." Why not perfectly ? As per- 
fectly as it is possible for a connection to have been made ? We find that 
the vessel left London at just about the same time it is said, in the cir- 
cular of Bennett & Wake, that she would be ready to leave. That is 
the first connection. Then, they say, " that the services of the highly 
respectable firm of Brown, Fleming & Co., at Matamoras, had been se- 
cured ; also those of Mr. Redgate, Lloyds' agent, an expert in cotton, 
and who has been resident nearly 40 years in Texas and Mexico. Mr. 
Harding, of the firm of Messrs. Harding, Pullein & Co., of this city, 
has been named and consented to act as factor, for the receiving of the 
proceeds in cotton, and the equal distribution of same to shippers ao- 
• cording to value of respective shipments, and who will effect the neces- 
sary insurance ; further, a Mr. Besbie, of the Confederate States of 
America, holds a contract from that government whereby he is to 
receive 100 per cent, on invoice cost, payable in cotton at specie vahe, 
clear of all charges of freight, &c., for any goods he may deliver into the 
Confederate States ; said contract has been authenticated by Mr. Mason 
and others ; he is willing to share some, say to the extent of 50 per oeni, 
with any houses who may feel inclined to ship." 

Do you want any more connection than that ? It is furnished in tlus 
paper from beginning to end. Here is Mr. Besbie, who went on board of 
this vessel at London, remained on her until she reached Falmonth, when, 
getting frightened at something, he lefl her with his papers. It is impos- 
sible that this circular could have referred to any other vessel than the 
" Peterhoff," or any other enterprise than that in which this vessel had 
embarked, and it has not been intimated that Bennett & Wake had any 
other vessel, about that time, which they intended to embark upon a voy- 
age to the Rio Grande. 

Mb. Shbbwood. — The papers do not show that Bennett & Wake shipped 
any of this cargo. 

Mb. Upton. — The papers show that they shipped the whole of them. 
There is the manifest, declaring on its face that they were the shippers on 
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tehalf of these men ; that they were the brokers, ship agents ; and I say 
that this paper being from them, the ship's husband, the ship's agent, the 
agent of the owners, or the men who got up this enterprise, to those men 
who have embarked in it; referring to this enterprise and to nothing else) 
describing its character, its intent and object, brings this case into quite 
a different view from that presented by the case of the " Romeo^'^ and ren- 
ders emphatically pertinent the 31st interrogatory propounded to the wit- 
nesses — " Are there in any country, besides the United States, and where, 
or on board any, and what vessel or vessels, other than the vessel concern- 
ing which you are now examined, any bills of lading, invoices, letters, in- 
struments, papers or documents relative to the said vessel or cargo, and 
of what nature are they ; what are their contents ?" 

Mr. Redgate might have said — I knew it ; Mr. Almond might have said 
the same, and so those other passengers and Oapt. Jarman might have said, 
for they all knew it. 

Now, instead of that, we produce the letter itself, or what is better, an 
authenticated copy of the original letter from the files of the State De- 
partment. I ask the Court to consider that, as if it had been sworn to by 
Jarman, Besbie, Almond and Hedgate, And if it should be considered 
by the Court that perhaps this might, by possibility, be regarded as a de- 
parture from the uniformity of proceedings in prize causes, why, then, it 
might be requisite to say, as Sir Wflliam Scott said in the case of the 
" Borneo,^'' — ^let this come in as further proof ; let these claimants have an 
opportunity, if they can, of proving that the circular does not refer to the 
" Peterhoff," and that it was a different Redgate, a different Besbie, a dif- 
ferent Bennett & Wake ; that it was altogether a different affair, and 
this was a mistake. 

Your honor, of course, will understand that this is only presented, be- 
cause in a case of this importance we do not conceive it to be our duty to 
allow anything of this kind to pass without its being presented at the 
proper time, notwithstanding our connections ; that without it there is 
abundant proof to establish the fact of the hostile destination of this cargo 
and that it will not be necessary to consider it either now upon this hear- 
ing or upon an order for further proof. 

I now proceed to the propositions of law, applicable to this state of 
facts, which I hold to be proved. The captured steamer " Peterhoff," 
being laden with a c&rgo composed in great part of merchandise contra- 
band of war, which was destined for delivery, directly or indirectly, by 
transshipment, to the port and market of the enemy, and for the use of th^ 
enemy, and not for sale or disposition in a neutral port, was subject to 
lawful capture by the belligerent cruiser, and the captured property is 
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liable to condemnation by the established law of nations, notwitbstandiiig 
that the vessel, at the time of the capture, was pursuing a voyage between 
neutral ports. The learned counsel for the claimants fell into an error in 
stating that it was sworn to by any of these witnesses that this cargo was 
destined for sale in Matamoras. Not one of them ventures to state that 
fact. Now, this liability of property to capture, by reason of the ulterior 
destination, by transshipment, of the cargo to an enemy's use and 
port, has been fully argued and presented to the Court in the recent cases of 
the " Stephen Harf'^ and the " Springhok^^ and it might, perhaps, be re- 
garded as not altogether in good taste, on my part, to repeat at length 
the arguments wliich I had the honor to present in those cases. There 
are, however, some circumstances of aggravation in this case which might 
render it excusable in me to repeat, to some extent, the reasons for the 
principle which was contended for in those cases, and these circumstances 
of aggravation grow out of the vicinity of this port of Mattfmoras — the 
ostensible destination of this cargo — to the enemy's country ; in that re? 
spect really diflfering from the cases of the " Stephen JEa/rf* and " Spring- 
hokj'''' in one of wliich the destination of the cargo was Cardenas, and the 
other Nassau, both of them in proximity to the enemy's country, but not 
in such immediate neighborhood that a delivery at one port, might very 
fairly and properly be regarded as equivalent to a delivery into the ene- 
my's country. Now, it has been assumed by those British neutral traders, 
that their vessels, bound on a voyage between neutral ports, are perfectly 
safe, and that they are free from all hazard of capture, and all they have 
to say when overhauled, is ; ** I am for Nassau, Matamoras, or any neu- 
tral port ; you cannot touch me ; I have a cargo that I know very well ifl 
going right into the enemy's country, after it gets to Matamoras, to be 
disposed of and sold to them, but it is perfectly safe from capture." But 
herein lies their error. The policy of the law of nations which guarantees 
from capture neutral vessels engaged in the performance of voyages upon 
the ocean, between neutral ports, is for the protection of lawful com- 
merce ; that is the sole purpose and object of the law. It is for the pro- 
tection of the commerce of the world. What is commerce ? It is the 
merchandise laden on board of vessels ; it is the buying and selling of 
goods ; it has nothing whatever to do with the mere vehicle used for 
their transportation. If merchandise be destined for delivery into an 
enemy's country, for an enemy's use, the commerce in which the vessel 
transporting that merchandise is engaged, is an unlawftil commerce, not- 
withstanding the vessel may be bound to a neutral, lawftil port. This is 
the language of the law, clear and emphatic. 

ELalleck says : '^ The ulterior destination of the goods determines the 
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character of the trade, no matter how circuitous the route by which they 
are to reach their destination. Even where the ship, in which the goods 
are embarked, is destined to a neutral port, and the goods are to be there 
unladen, yet if they are to be transported thence, whatever may be the 
mode of conveyance, to an enemy's port or territory, they fall within the 
interdiction and penalty of the law. It is an attempt to carry on a trade 
with the enemy, by the circuitous route of a neutral port, and thus evade 
the penalty of the law." 

The law will not countenance any such proceeding, and hence we find 
that it has been decided over and over again in the cases to which I have 
referred your honor. Property, then, destined ulterior to an enemy's 
port, although in the first instance bound to the neutral port, even to be 
unladen there, is subject to capture and to condemnation. I refer your 
honor to the case of the " Etchmond" which, among others, is strongly 
illustrative of this proposition. This was an American vessel, laden with 
a cargo consisting partly of merchandise contraband of war, if des- 
tined to an enemy's country, viz., pitch and tar. 

She went to a lawful neutral port — namely, St. Helena ; while there, 
it appeared that the original, contingent, if not absolute destination of the 
vessel, was an enemy's port — namely, the Isle of France ; she was seized 
in port by order of the governor of St. Helena, and proceeded against as 
a prize to the king in his office of admiralty." 

Mark the language of Lord Stowell in decreeing condemnation. He 
says : " Supposing the destination to be the Isle of France to be only 
of a shifting nature, and that it was mere eventual ; that, in law, would be 
quite sufficient, and that, at least, must be taken to have been the design 
of the parties. The governor supposed it to have been more, and that the 
vessel came into St. Helena only to clear her decks and facilitate her 
course. It is, however, not necessary to inquire whether this suspicion of 
the governor was well founded or not, because if the intention was no 
more than this — ^ I will go and sell pitch and tar at St. Helena, if I can, 
and if I cannot, I will then go on with them to the Isle of France and sell 
them there ' — that is an unlawful purpose, and every step taken in the 
prosecution of such design is an unlawful one ; the interposition of an 
English port would not make it innocent." 

In the case of the ** William^'''^ Sir William Scott, as an appeal to the 
Lords from the decree of condemnation. Lord Stowell reviews all the cases 
upon this question of ulterior destination, for the purpose of deciding, what 
he does as Master of the Rolls, that fhe effect even of the importation 
and the payment of duties, however large, is not sufficient to establish a 
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bona fide importation into the port of contraband goods. Now, tlie case 
of the" Commercen " is cited by General Halleck, in his work, as an illns- 
tration of the proposition which he lays down : 

'^ In order to constitute the unlawfulness of the transportation of con- 
traband, it is not necessary that the immediate destination of the ship 
and cargo be to an enemy's country or port. If the goods are contraband 
and destined for the direct use of the enemy's army and navy, the trans- 
portation is illegal, and subject to the or.dinary penalty. Thus, if an 
enemy's fleet bo lying, in time of war, in a neutral port, and a neutml 
vessel should carry contraband goods to that port, not intended for sale in 
the neutral market, but destined to the exclusive supply of the hostile 
forces, such conduct would be a direct interposition in the war, by fur- 
nishing essential aid in its prosecution, and consequently would be a fla- 
grant departure from the obligations of neutrality." (Halleck^ ch. zxiv., 
Ml ; 1 Duer, 630 ; The " Commercen, " 1 Wheat., 388 ; Wheat. Elem., 
Pt. 4., Ch. 3, § 26. 

" And thus, if the enemy's country, with their hostile forces, be lying 
directly contiguous to a neutral port, and a neutral vessel should carry 
contraband goods to that port, not intended for sale to the neutral market, 
but destined to the exclusive supply of the hostile forces, by an easy tran- 
sit across the frontier, who dares venture the assertion that such conduct 
would not be a direct interposition in the war, by furnishing essential aid 
in its prosecution ? and who has the boldness to contend that the property 
employed in the prosecution of such conduct should not be promptly and 
unhesitatingly visited with the penalty of condemnation ?" 

That is precisely the enterprise in which this steamer " PeterhoflF" was 
engaged at the time of her capture. This capture was made in accord- 
ance with the general instructions contained in the circular from tife 
Secretary of the Navy to the naval commanders. These instructions 
embodied the correct doctrine of international law, when they required the 
seizure of vessels carrying cargoes, either directly or indirectly, by trans- 
shipment, for the use and market of the enemy. That is the understand- 
ing of the British minister in his letter to the owners of this very vessel, 
which I have extracted from the " London Times." He says : 

" The government of the United States has clearly no right to seiie 
British vessels, hona fide bound from this country, or from any other 
British possession, to the ports of Vera Cruz and Matamoras, or either of 
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them ; and vice versa^ unless such vessels attempt to toncli at, or bave a^ 
intermediate or contingent destination to some blockaded port or place, 
or are carriers of contraband of war destined for the Confederate States." 

Then, Earl Kussell admits that, notwithstanding the "Peterhoff" 
was destined for Matamoras bona fide^ yet, if her cargo was destined for 
the use of the Confederate States, she was liable to capture, and he told 
Mr. Spence so in his letter. I will not enlarge upon this proposition 
because, as I said before, I have very fully considered it in the previous 
cases in which your honor has the proofs and which are not yet decided ; 
but there are one or two other propositions of law to which I think it prop- 
er to invite your honor's attention. I don't intend to put forth any new 
doctrine. The proposition which I wish to submit is as old as any prop- 
osition in the law of nations upon which we rely in this case, and to my 
mind, is peculiarly applicable here ; and it is greatly to be regretted that 
the view taken by Lord Stowell had not been adopted by our own gov- 
ernment in relation to the commerce with the Mexican port of Matamoras. 
Had it been, I am sure we should have seen very much less trouble than 
we have, and I feel quite confident that the Mississippi river would have 
been opened to lawful commerce long before it has been. The proposition 
which I wish to submit is as follows : — 

Where the port of a neutral lies in such immediate proximity to the 
port and country of the enemy, as to render it impossible to prevent sup- 
plies firo'm going immediately from the one to the other, it is as much a 
violation of neutral obligations, to which the penalty of confiscation is at- 
tached, to introduce contraband merchandise into such port, in time of 
war, as it is to convey it directly to the enemy's port and market. 

It will not be denied that such is the precise position of the port of 
Matamoras. The enemy's port of Brownsville lies upon the opposite 
side of the river, separated by a narrow strip of water, across which you 
may almost throw a pebble. Hence, an importation into the < port of 
Matamoras, is, to all intents and purposes, an importation in the enemy's 
country. The introduction of merchandise into Matamoras, is its intro- 
duction into Brownsville. Now, the neutral traders of G-reat Britain 
took it for granted that they could take their merdbiandise to Matamoras, 
and it was all petfectly safe, although it was under the very nose of the 
enemy, and where they might so easily find a market for munitions of 
war, blankets, boots and shoes, and everything that might be necessary to 
supply the army and navy of the enemies of this country. Not so 
deemed Sir William Scott, when he was called upon to pass upon the 
belligerent rights of Great Britain, when it was considered necessary for 
the honor, safety and weU*being of Great Britain, that those belligerent 
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rights shonld bo enforced to their utmost extent : not so thonght the Prue 
Court of that country. The case to which I have the honor of referring, 
was the case of the <^ Z^lden Ru%t^^^ (6 Bob. 94,) a yessel laden with a cargo 
of cheese, from Amsterdam to Corunna. 

On the part of the King^s advocate, it was contended that a destinft- 
tion to Corunna — a lawful port — was in fact a destination to Ferrol, an 
unlawful port, since those ports were both in the same bay, and so sttoated 
as to render it impossible to prevent supplies from going immediately to 
Ferrol for the use of the Spanish navy, if permitted to enter the bay un- 
molested on a destination to Corunna. 

In the judgement of the Court, Lord StoweU says :— 

" Corunna, from its vicinity to Ferrol, is almost identified with that 
port. These ports are situated in the same bay, and if the supply is pe^ 
mitted to be imported into the bay, it would, I conceive, be impossible to 
prevent it going on immediately, and in the same conveyance, to Ferrol 
There is, in this respect, a material difference between the present esse 
and the case which happened yesterday, of similar articles going to 
Quimper. That port, though in the vicinity of Brest, is situated on the 
opposite side of a projecting promontory, so as not to admit of an imme- 
diate communication, except by land carriage.'^ 

Condemnation of the captured property was ordered. 

There was the case of a cargo destined for a neutral port, and yet it 
was condemned. Why ? Because that port was immediately connected 
with the unlawful port, and an importation into its own harbor was 
equivalent to an importation into the other port. 

A great deal was said in the argument of this cause by the learned 
counsel for the claimants (Mr. A. F. Smith) upon the subject of blockade. 
I did not understand that it was contended by the District Attorney — ^I 
am sure it was not by myself — that this vessel and cargo were subject to 
confiscation by reason of the violation of a blockade, or the intended viola- 
tion of a blockade. What I mean to say is this — and I state the prop- 
osition because the decisions of the British Admiralty sustain me in it — 
that where an enemy's port and a neutral port lie upon opposite banks of 
the same river, and you blockade the enemies port by blockading tiie 
mouth of the river, although you do not blockade the neutral and fri^dly 
port, yet, beyond all question, you do impose a restraint upon the fordgn 
commerce of that port. 

The proposition of law, then, in this connection, is as follows : 

Where a belligerent nation institutes a blockade of the ports of its 
enemy, and those ports lie upon a river, at a distance from its moathi 
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wtich river divides the enemy's country from neutral territory, and netl* 
tral ports lie upon the opposite bank of the same river, it being requi- 
site, in order to enforce the blockade of the enemy's ports upon the river, 
to prevent the entrance of vessls at its mouth, such blockade is the law- 
ful enforcement of the belligerent right, and, of necessity, operates as a 
temporary restraint upon the foreign commerce of such neutral port, and, 
during its continuance, a voyage of a neutral vessel to the mouth of such 
river, with a cargo destined for delivery at the neutral port, is an unlaw- 
fal voyage, and is such a violation of the belligerent right of blockade as 
subjects the property employed in it to capture and condemnation. 

Now, I should not raise a proposition of this kind, if I did not find it 
abundantly sustained by the authorities. It is reasonable in itself, and 
there is no reason in the world why it should not be the law. Why 
should the life of a nation be sacrificed for the preservation of the paltry 
commerce of a paltry port ? If the enemies of this country can be sup- 
plied with all they want to carry on this war, through the neutral port 
of Matamoras — I ask your honor if there be anything in the policy of 
the law which should prevent this nation from declaring that the foreign 
commerce of that port shall, for the time being, be restrained? and say- 
ing, that henceforth no vessel shall go to that port j«rith a cargo, or pro- 
ceed from it with either, from Texas ? What said Sir Wm. Soott upon 
this very point ? The case of the " ifanii," which was reported in the 
6th Robinson, was a case under the blockade of the river Weser, ono 
bank of which was in the possession of the public enemy of G-reat Britain, 
at that time, namely, France. The lawful port of Brmen was on the 
other 'side of the same river. The cargo, in this case, was laden on board 
at the lawful port of Bremen, and the vessel was captfured after having 
got out from the Weser into the North Sea. 

Lord Stowell, in pronouncing judgment in this cause, says : 
" I have had frequent occasion to observe how severely the neutral 
cities, connected with the Weser and the Elbe, are jfressed upcm by the 
blockade of those rivers: at the same time it is my duty to apply to 
those operations of blockade the principles that belong to that brandi of 
the law of nations generally, and by which only such measures can be 
maintained. The principles themselves cannot differ, although it will 
undoubtedly be the disposition of the Court to alleviate the situation of 
those towns as much as possible, by attending to any distinctions that 
can be advanced in their favor, not inconsistent with the sound construe-* 
tion of the general principles of law. A blockade imposed on the Weser 
must, in its nature, be held to affect the commerce of Bremen, because 
if the commerce of all the towns situated on that river is allowed^ it woul4 
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not exist. It cannot be doubted, then, on general principles, that these 
goods would be subject to condemnation as having been conveyed through 
the Weser, and whether that was effected in large vessels or small would 
be perfectly insignificant. That they were brought through the mouth of 
the blockaded river, for the purpose of being shipped for exportation, 
would subject them to be considered as taken on a continued voyage, and 
as liable to all the same principles that are applied to a direct voyage, of 
which the terminm a quo and the terminus ad quern are precisely the same 
as those of the more circuitous destination." 

I confess that I cannot perceive that this case and the case before 
your honor differ, in any degree whatever, and I do confess that I regard 
it as the highest degree important, that these well-established principles 
of English law which have been, so far as they have been acted upon in 
our Courts, recognized and pursued here in this country, should be now 
and here again announced among the productions of those who have seen 
fit to express their views upon belligerent rights, and the powers relatiTe 
of prize courts, as applicable to these captures. Earl Russell, it seems 
to me, has entirely retained that liberal comprehensiveness of view which, 
in past times, has characterized the productions of British lawyers and 
statesmen, and it is refreshing to turn from the flippant writings of the 
great majority of those who have expressed themselves in the* English 
journals, to what has been said contemporaneously by the British Secretary 
of Foreign Affairs, and I recommend his language to the consideration of 
your honor : 

" When we were belligerents, many cases involving belligerent and neu- 
tral rights were brought before a very eminent judge, whose decisions are 
generally and universally respected ; and, though I believe he carried 
the principle favorable to captors, to perhaps rather a severe length, 
beyond doubt they were in conformity with the law of nations ; I allude 
to Lord Stowell. We were the belligerents, we are now neutrals. But 
I said I thought it would not become the character of this nation, 
because we had changed our position, to invoke another law and anoth^ 
measure, — to declare that those decisions of Lord Stowell, which were 
advantageous to us when we were belligerents, should be thrown aside 
and rejected by us when we became neutrals. Accordingly, those persons 
who think that whatever may be the destination of a ship, and what- 
ever papers she may have on board showing that she is about to break the 
blockade, or to carry arms to some one of the Confederate States, now in 
hostility with the United States, they are to be protected by the power 
pf the British nation, in contradiction to all our own decisions, and ii) 
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contradiction to , the declared law of nations, will, I hope, know that the 
British government never will place itself in that position. Let us look 
impartially at those cases which have occurred. It may be that we have 
suffered grievous wrong ; it may be that we have a right to considerable 
reparation ; but let the two governments treat the case fairly. We have 
on this side of the Atlantic the decision of a great judge ; in America, 
they have the views laid down by Judge Story, and the writings of Mr. 
Wheaton. With these authorities to guide us, let us see who is in the 
right and who is in the wrong. But let us discuss the circumstances 
with a wish to do justice to each other. Don't let us be led by pas- 
sion into anything which is not founded in justice, and which cannot 
afterward be justified in the face of the world." 

Now, that is all that I ask of you, however, in this case, — precisely 
that, which is called for by Earl Russel, in this speech of his — ^nothing 
but an applijCation now of those well settled principles of international 
law laid down by the judges of the highest Courts, both in Great Bri- 
tain and this country. If these principles are applied here, and upon 
this occasion, to the facts in this cause, I have not the slightest hesitation 
in saying that there is not one scintilla of doubt that this vessel and this 
cargo must be decreed to be condemned. 

[The Judge here took the papers and reserved his decision.] 
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U. S. DISTRICT COURT. 
July Teem, 1863. 



The United States, &o., 

<^«- I. In Prm. 

The Steambb " Pbtbrhopf," and 
Cargo. 



Betts, D. J. — This cause haying been brought to bearing before th^^ 
Court upon the pleadings, and proofs, and the issues in law and fact in^ 
volved therein, and upon questions affecting the rules and doctrines of thi 
public law in relation to the cases and the rights and liabilities of the re- 
spective parties assured thereby, and the admissibility, relevancy and effect 
of the various classes and items of proofs heard in the said cause, re- 
lating to acts or declaration of parties on board the said ship, on the 
voyage in question, and being part of her crew or ship's company, or 
others having authority to act in her behalf, and whether such evidence 
be direct and positive, or presumptive and inferential ; as also in respect 
to acts of misfeasance on the voyage in the spoliation, mutilation or con- 
cealment of papers transported in the ship on such voyage, or attempts 
to disguise the character of the cargo on board, and its destination ; and 
the premises aforesaid, with the allegations and arguments of* counsel for 
the respective parties thereupon, having been fully heard and understood, 
it is considered and found by the Court — 

First, — That tiie said ship " Peterhoff," in the premises mentioned, was 
knowingly on the voyage aforesaid, laden in whole or in part with articles 
contraband of war, and had them in the act of transportation at sea. 

Second. — That her voyage with the said cargo was not truly destined to 
the port of Matamoras, a neutral port, and for purposes of trade and 
commerce, within the authority and intendment of public law, but on the 
contrary was destined for some other port, or place, and in aid, and for 
the use of the enemy, and in violation of the law of nations. 

Third, — That the ship's papers were simulated and false as to her real 
destination. 

Whereupon, it is considered by the Court that the said vessel and her 
cargo are subject to condemnation and forfeiture; and it is ordered, a decree 
therefor be entered accordingly. 
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At a Stated Term of the District Court of the United States 
of America, for the Southern District of New York, held 
at the United States Court Rooms, in the City of New 
York, on Saturday, the first day of August, in the year 
of our Lord one thousand eight hundred and sixty-three : 

Present, — The Honorable Samuel R. Bbtts, District Judge* 



The United States, 

The Steameb ^' Pstebhoff,'' her Tagkle, 
&G., AND Cargo. 



This cause having been heard on the Libel, and proofs and testimony 
taken in preparatorio, and after hearing counsel for the libellants and 
claimants, and due deliberation being had in the premises ; now, on motion 
of E. Delafield Smith, Attorney of the United States, It is Ordered, 
Adjudged and Decreed by the Court, that the steamer " Peterhofif, " 
her tackle, &c., and |fargo, be condemned and forfeited to the United 
States, on the ground that the said captured property is lawful prize of 
war. 

And it is further Ordered, Adjudged and Decreed, that the codts and 
disbursements herein be adjusted and paid according to law; and that 
the Clerk of this Court issue a writ of vendUioni expwMS, directed to the 
Marshal of the District, returnable on the first day of September, 1863, 
against the said steamer '^ Peterhofif, " her tackle, &c., and bargo. 

That before the sale by the Marshal, under the venditioni exponas so 
ordered, the said steamer " Peterhofif, " her engines, boilers, tackle, &c., 
and cargo, be appraised by Prize Commissioners and by experts to be 
by them named, and that such appraisement be filled with the Clerk of 
this Court. 

That said writ of venditioni exponas be executed by the Marshal, under 
the superintendence and direction of the Prize Commissioners. That the 
proceeds of such sale be forthwith deposited by the Marshal as required 
by law, and that he make a full and complete return of the said writ into 
the registry of the Court, specifying the amount received for each arti- 
cle sold, and of his deposit aforesaid. That the Prize Commissioners 
shall proceed under the direction of the Court, as soon as possible after 
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the entry of this decree, to take the requisite evidence, and report the 
same to the Court, to the end that a final decree may be made herein, 
determining what public ships of the United States are entitled to share 
in the prize, and whether the prize was of superior, equal, or inferior force 
to the vessel or vessels making the capture. 

(Signed) SAMUEL R. BETT8. 



U. S. DISTRICT COURT. 



The United States, 

agat 

The Steamer " Peterhoff," her 
Tackle, &o., and Cargo. 



( 

s 



Sirs : 



Please take notice, that upon the papers on file ^lereiii, and upon a let- 
ter from the Secretary of the Navy, a copy of which is herewith served 
upon you, I shall apply to his honor, Samuel R. Betts, Judge, &c., at his 
chambers, at the United States Hotel, at Saratoga Springs, in the State 
of New York, on the 12th day of August, instant, at 10 o'clock, a. m., 
or as soon thereafter as I can be heard, for an order directing the ap- 
praisal of the above named steamer " Peterhoff," and that she be delivered 
to the Navy Department of the United States for the use of the govern- 
ment. 

New York, August 7, 1863. 

Yours, &c., 

E. DELAFIELD SMITH, 

U. S. DistrM AWy, 

To MeB&rs, Martin & Smith, and 

Lorenzo Sherwood, Esq., 

Clamanta^ Proctor*. 
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Received August 4, 1863. 



Sir: 



[copy,] 

Navy Dbpabtmbnt, 

Aoffust 3, 1863. 



The Department will take the prize steamer " Peterhoff " for the use 
of the government) if the appraisement is satisfactory. Be pleased to 
make the necessary application to the Court, and inform the Commandant 
of the Navy Yard of the result. 

I am, respectfully, your obedient servant, 

(Signed) GIDEON WELLES, 

Secretary of the Na/oy. 

E. Del AFIELD Smith, Esq., ' 
U, S, Bist. Attorney i New York. 



U. 8. SUPREME COURT. 



The Steamub '^ Peterhoff," heb 

Tackle, &o., and Cargo. 

Stephen J arm an. 

Clamant and Appellant. 

ay^st 

The United States, 

Bespondents. 



Sib: 

Please to take notice, that upon an affidavit, of which the annexed 
is a copy, we shall apply to the Hon. Samuel Nelson, one of the judges 
of this Court, at Cooperstown, on Friday, the fourteenth day of August, 
1863, at 11 A. M., or as soon thereafter as counsel can be heard, for an 
order prohibiting the United States Marshal, for the Southern District 
of New York, from selling, or otherwise disposing of the steamer *' Peter- 
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hoff/' her tackle, apparel, &c., and cargo, or any or either of them, ex 
any part thereof, until the hearing and determination of the appeal taken 
herein, to the Supreme Court of the United States, or for such other or 
further order as may be proper in the premises. 
Dated August 10, 1863. 

Yours, &c., 

MARTIN & SMITH, 

Proctors for Claimwnt and AppeHant, 

Augustus F. Smith, Advocate. 

E. Delafield Smith, Esq., 

U. 8, Distrtet Attormy, 



U. S. SUPREME.COURT. 



The Steamer "Petebhoff," her 

Tackle, &g., and Cargo, 

Stephen Jarman, 

Clamant and Appellant^ 
agsH 
The United States, 

Respondent. 

Southern District of New York, 
City and County of New York, 



•fcf. 



M. 



Isaac P. Martin, being duly sworn, says, that he is one of the pwo- 
tors for the claimant above named. That an appeal has been regidarly 
taken to the Supreme Court of the United States (under section 7 of thd 
Act of Congress, approved March 3, 1863), and perfected from the final 
decree of the District Court for said district, made and entered herein 
on the 1st day of August instant. 

ISAAC P. MABTIN. 

Sworn to before me this 11th > 
day of August, 1863. \ 

Chas. M. Sall, 

Notary PuhUcy N F. City. 

U. S. I. R. 

5c. 

Stamp. 
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At a Stated Term of the District Court of the United States 
of America, for the Southern District of New York, held 
at the United States Court Rooms, in the City of New 
York, on Wednesday, the 19th day of August, in the year 
of our Lord one thousand eight hundred and sixty-three: 

Present, — The Honorable Samuel R. Betts, District Judge, 



The United States, 

vs. 

The Steamer " Peterhoff, " and 

Cargo. 



yin Prise, 



A libel having been filed on the part of the United States against the 
above-named vessel and cargo, and a warrant of attachment thereon having 
been served, and said vessel and cargo being now held in custody by the 
Marshal : on filing a copy of a letter from the Secretary of the Navy to 
E. Dalafield Smith, United States District Attorney, dated August 3, 
1863, and on motion of the said Attorney, after hearing counsel for 
claimant in opposition; it is hereby ordered, that Henry H. Elliott, 
Edwin Gerard, and Benjamin F. Delano, Naval Constructor, appraise the 
said steamer " Peterhoff," her tackle, apparel and furniture, and file their 
appraisal, with all convenient speed, in the Registry of the Court. 

And it is further ordered, that if the Secretary of the Navy shall de- 
termine to take the said steamer for the use of the government, the Mar- 
shal deliver her to Rear- Admiral Hiram Paulding, or such person as 
may be authorised by the Navy Department to receive her, her appraised 
value, as fixed and determined by such appraisal, to be deposited by the 
Navy Department in the Treasury of the United States, subject to the 
further order of the Court in this cause, pursuant to the second section of 
the Act of Congress, approved March 3, 1863. 

(Signed,) SAM. R. BETTS. 

[A True Copy.] 

Geo. F. Betts, Clerh 
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UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 

OF NEW YORK. 

IN ADMIBALTT, 



The United States, 



V8, 



The Steamer " Pbteruofp." 



The undersigned, having been duly appointed and sworn as Appraisers, 
to appraise the value of the above-named steamer ** Peterhoff," do report 
that they have examined and appraised the said vessel, and do find that 
she is worth the sum of eighty thousand dollars — say eighty thousand 
dollars — concurred in by each subscriber hereto. 

Dated New York, August 28, 1863. 

All which is respectfully submitted. 



(Signed,) 



B. P. DELANO. 



I deem the sum of eighty thousand dollars very low, and I so wrote to 
the Secretary of the Navy. I annex the reply as part of this report, and 
concur with Mr. Delano in his appraisal of eighty thousand, as better, on 
the whole for the captors and claimants, than to take the hamrd of a pub- 
lic sale, which mi^ht result in a sale at a less sum than the present ap- 
praisal. 



(Signed,) 
New York, September 8, 1863. 



HENRY H. ELLIOTT. 
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Navy Department, ) 

Washington, Sept. 7, 1863. ^ 

Sir : — Tour letter of the 4th inst. has been received. 

The Department will not take the " Peterhoff'^ at a higher valuation 

than eighty thousand dollars, whioh is five thousand dollars more than the 

value as recently appraised by Messrs. Delano and De Luce. 

I am respectfully, 

Your obedient servant, 

S. V. FOX, 

Asst, Secretary of the Ncfoy. 
Henry H. Elliott, Esq., 

Friu CommiBsionerj New York, 

I hereby certify that the above letter is a true copy of one now on file 

in this office, and annexed to the original Appriser's Report. 

U. S. I. R. ) Geo. F. Bbtts, 

6ct. V (Jkrk. 

Stamp. ) 

[copy.] 
UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 

OF NEW YORK. 

The United States, I 

e?«. p- In Admiralty, 



The Steamer "Petbrhofp 



^j 



The undersigned, having been duly appointed and sworn as an Ap- 
praiser, to appraise the value of the above named steamship " Peterhoff," 
does report that he has examined and appraised the said steamer, and 
does find that she is worth the sum of one hundred and twenty thousand 

dollars in, this market. 

Dated New York, Septemh&r 12th, 1863. 

All which is respectfully submitted. 

EDWIN GERARD, 



NOTE. 

[The " Peterhoff" was removed from her moorings at Ward & Goves' 
Union Store Dock, Brooklyn, by the naval authorities, to the New York 
Navy Yard, where she is to be converted into a supply vessel for the 
use of the United States Government.] 

New York, Septmher lOth^ 1863, 
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MAJESTY'S 



^^10 MAUi..ry-s 1,^^^ 



FOE THE STATE OF FLORIDA. 

Port op Key West. 

By this Public Instrument of Protest and Declaration, be it known and 
made manifest unto all persons whom it doth, shall or may concern, that 
on this fourteenth day of March, in the year of our Lord one thousand 
eight hundred and sixty-three, before me, Aubrey George Butterfield, 
Her Britannic Majesty's Vice Consul in and for the State of Florida, at 
the British Vice Consulate Office at Key West, personally came and 
appeared Stephen Jarman, master of the British steamer " Peterhoff," of 
the burthen of six hundred and sixty-nine tons, or thereabouts, belong- 
ing to the port of London, England, who having duly noted a Protest 
before me, the said Vice Consul, now wislied to extend the same, and for 
that purpose he, the said master, has brought with him H. Bound, mate, 
and T. Webber, steward, of and belonging to the said steamer, and the 
said appearers being by me, the said Consul, duly sworn upon the Holy 
Evangelists of Almighty God, did severally declare and depose as 
follows : 

That on Thursday, at 7 A. m., January the 8th, 1863, they, the said 
appearers, set sail in and with the said steamer from the port of London, 
England, laden with general merchandise, and bound to Matamoras, in 
the Republic of Mexico, under charge of the pilot who proceeded in the 
vessel until she was safely anchored at Plymouth harbor, where she 
arrived at 11:15 p. m., on the 9th January, and remained until the 18th 
of the same month, being detained at the same port by a continuation of 
boisterous weather or other causes. That at 2 p. m. on the same day 
the pilot left the ship, when the said appearers made all possible sail, and 
prosecuted their voyage until the same night, when the wind became 
strong, increasing to a gale from the westward, and a very high sea rising, 

1* 
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the said appearers then bore up* to the port of Falmouth, where they ar- 
rived on the following morning at 8 A. m., the 19th, where, from the 
continuation of bad weather, the said appearers were obliged to remain 
until Tuesday, the 27th instant, when they again made all possible sail 
imtil the night of the 28th, when strong gales commenced from the West, 
Southwest, and continued until the night of the 30th, a very high sea 
running all the time, and the ship laboring heavily, nothing further oc- 
curring until Friday, February the 20th, (when at 8 o'clock, in latitude 
18^ 18' North, and longitude 64« 50' West, Buck Island bearing West, 
half North, Hunder Island Northwest, two miles, French Cap, South- 
west by West, half West) when the said steamer was stopped in her 
course towards St. Thomas (to which port she was calling for coal) by two 
shots being fired across her bows from the United States steamship 
"Alabama;" she was then boarded by an officer from the "Alabama," 
who demanded the sight of her papers, which, on being examined by the 
said officer, (although he declined to endorse them,) passed them as oor- 
rect, and allowed the steamer to proceed on her course at 8:30 a. m., 
which she did, and arrived at St. Thomas at 9:30 the same morning. 

On the morning of the 25th, Wednesday, having finished coaling, the 
said appearers, with the said steamer, left St. Thomas, at 1 p. h., to pro- 
ceed on their voyoge to Matamoras, which they did until 2:20 p. M., when 
they were stopped by the United States steamship " -Vanderbilt " (wh^ 
Buck Island bore East by North, half North), lighthouse Northeast four 
miles, said Buck Island, West by North, one quarter North) ; an officer 
then came on board and requested the ship's papers ; they were shown to 
him, when he examined them^ and made a note that the ship had Her 
Britannic Majesty's mails on board ; he then left the ship, saying that 
the steamer's papers were not correct, as they had not been endorsed by 
the British Consul at St. Thomas, to which remark the captain of the 
said steamer replied that he must have overlooked it, and that if he would 
wait, he would point out to him the endorsement made on his papers by 
the British Consul at St. Thomas ; this the officer declined to do, and im- 
mediately left for the " Vanderbilt." At 3:30, the same officer (Mr. 
Keyser) returned to the ship, and ordered the said captain of the " Peter- 
hoff" on board the ** Vanderbilt," with all the papers and documents of 
the ship, stating at the same time, in the event of his refusal, an armed 
crew would be sent on board to take charge of the ship ; to this the cap- 
tain refused, the passengers also objecting to his leaving the ship after 
such a threat being held out. 

And the said appearers do further declare that at 4 p. m. the same day, 
the said steamer was again boarded by two boats' crews, folly anaed, 
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having on board three oflGicers and twenty-one men, who forcibly took 
charge of the said steamer ; the " Vanderbilt" then left for St, Thomas, 
when the captain of the "Peterhoff" requested them, through the officer 
in charge of the boat, to call on the British Consul at that place. 

And the said appearers do further declare that at 7 p. m. the captain, 
officers, crew and passengers were all confined below, and armed sentries 
stationed at the hatchways and cabin-door, and that at 9 p. M. when the 
" Vanderbilt" returned, they were again boarded by an officer, (Mr. E. 
Lewis, acting master) who demanded the ship's papers to be delivered up 
to him, to be sent to the captain of the " Vanderbilt," to which demand 
the captain of the ** Peterhoff " refused, saying that he would not deliver 
them up except to a British consul or other British officer in authority, at 
the same time that he wished him to understand that any nimiber of offi- 
cers were perfectly welcome to examine the papers on board the ship ; to 
which the said officer of the United States replied, " Then, sir, consider 
yourself no longer in command of this ship ; I take charge of her in the 
name of the United States of America;" whereupon he demanded all 
arms and ammunition to be delivered up, and they were sent on board 
the " Vanderbilt," together with all the crew except the master, mate, 
second engineer, steward, cook, one boy, and the passengers, who con- 
tinued to be kept as close prisoners. The said captain then wrote to the 
commander of the ** Vanderbilt" protesting against the capture of the 
vessel, being an act most illegal, also explaining that she had Her Bri- 
tannic Majesty's mails on board, which he requested they would deliver 
to the British Consul at St. Thomas, to be disposed of by him ; to this 
request the commander of the " Vanderbilt" made a verbal reply that he 
declined interfering with the freight. 

And the said appearers do further declare, that at 7 A. M. on the fol- 
lowing day, the 26th, the ship bore away to Key West (as reported), and 
the " Vanderbilt" returned to St. Thomas. 

And the said appearers do further declare that the said Stephen Jar- 
man, captain of the said steamer " Peterhoff," did, at the time of the 
said capture aforesaid, strongly protest against the said capture, protesting 
that the said capture was a most illegal act, he being with the said 
steamer " Peterhoff" on a legal voyage from St. Thoma* to Matamoras in 
the Republic of Mexico. 

And the said appearers do further declare, that the steamer " Peter- 
hoff," under the charge of the prize master as aforesaid, arrived at this 
port of Key West on Saturday, March 7th, A. D., 1863. 

And the said appearers did also further declare, that the said steamer, 
at the time of her departure from London, as well as at the time of her 
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capture as aforesaid, was tight, staunch and strong, and that her hatches 
were well and sufficiently caulked and covered, and was well and suffi- 
ciently manned, provided and famished with all things needful and neces- 
sary for the said voyage, and that during the said voyage they, the said 
appearers and ship's company, used their utmost endeavors to preserve the 
said steamer and the goods of her loading from damage and loss. 

And, therefore, the said Stephen Jarman, master as aforesaid, did de- 
clare to protest, as by these presents he doth solemnly protest, and I, the 
said Consul, do also protest against all and every person or persons 
whomsoever, whom it doth, shall or may concern, and do declare that all 
and all manner of damages, losses, and detriments whatsoever that have 
happened to the said steamer and the goods of her loading, or to either of 
them, or to any part thereof, are and ought to be borne by the merchants 
and freighters or underwriters interested, or by whomsoever else it shall 
or may concern (by way of average or otherwise) the same having occurred 
as before mentioned, and not by or through the insufficiency of the said 
steamer or the neglect of him, the said master and first-named appearer, 
his officers, or any of his mariners. 

In witness whereof, the said appearers have hereunto subscribed 
their names. 
(Signed) STEPHEN JARMAN (Master), R. N. E. 

H. BOUND (Mate). 
THOMAS WEBBER, (Steward). 






All which matters and things were by the said appearers severally 
declared, affirmed, subscribed and sworn to as before, is set forth, in the 
presence of me, the said Vice Consul, and therefore I have hereunto sub- 
scribed my name and affixed the seal of this office, being requested to tes- 
tify and certify the premises. This done and protested at Key West, 
aforesaid, the day and year herein first mentioned. 

(Signed) AUBREY G. BUTTERFIELD, 

IT. B. M, Vice Consul. 

Her Britannic Majesty's Vice Consulate, \ 
Key West, March 16^A, 1863. S 

I, Aubrey George Butterfield, do hereby certify the foregoing to be a 

true and correct copy of the original Protest recorded in this office. 

In testimonwy hereof, I do hereunto set my hand and seal of office, 

at the port of Key West, this seventeenth day of March, in the 

year of our Lord, one thousand eight hundred and sixty-three. 

AUBREY G. BUTTERFIELD, 
[L. s.] E. B. if. Vice Omsta, 
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Her Britannic Majesty's Vice Consulate, 

Key West. 

[L. S.] 

I, Aubrey G. Butterfield, Esq., Her Majesty's Vice Consul, do hereby 
certify that the annexed paper is a true and correct copy of such portions 
of the oflGicial log book of the British steamer " Peterhoff," as relates to 
the capture of the said vessel by the United States war ship " Vander- 
bilt," when on a voyage from St. Thomas to Matamoras. 

In testimony whereof I do hereunto set my hand and seal of office, at 
Key West, this twenty-first day of March, in the year of our Lord one 
thousand eight hundred and sixty-three. 

( Signed. ) AUBREY G. BUTTERFIELD, 

jff". B. M. Vice Consul, 

C(ypy of the Official Log of the British Steamer " Peterhoff ^^'^ as kept hy the 
Captain when on her voyage from London to Matamoras^ and attested hy 
the Mate and Passengers on hoard. 

On Friday, February 20th, A. D. 1863, at 8 a. m., when proceeding 
on our course towards St. Thomas, when in latitude 18° 18' North, and 
longitude 64° 50', Buck Island being W. i N., Hunder Island N. W. 2 
miles, French Cap. S. W. by W. ^ W., were stopt by two shots being 
fired across our bows from the United States steamship *' Alabama," and 
then boarded by an officer from said ship, who demanded a sight of the 
ship's papers; they were shown to them, and after very carefully ex- 
amining the same, he passed them as satisfactory and correct ; not having 
power to endorse the same, he left the ship, and we proceeded on at 
8. 30 A. M. 

At 9. 30 we anchored in the harbor of St. Thomas, after steaming on 
slowly with Jack flying for a pilot. 

On arrival, I reported to the Harbor Master and British Consul, what 
the '^ Alabama" had done in Danish waters ; then entered my ship at 
the Custom House, and arranged for coaling. 

February 24tth. This day the U. S. steamer ** Wachusett" arrived 
with Admiral Wilkes on board ; also the " Oneida" as tender. In the 
evening, it being currently reported on shore that Admiral Wilkes had 
said the " Alabama" ought to have captured the " Peterhoff," I advised 
with some of my passengers, and concluded to ask the advice of the 
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British Consul, in the morning, as to whether I had not better call on 
Admiral Wilkes with my papers, to get them endorsed by him, to prevent 
further molestation from the ships-of-war. 

February 2bth. At 8 a. m. I called on the British Consul, and con- 
sulted with him on the above mentioned subject ; he said that Admiral 
Wilkes' pass would be of no avail, and he did not consider it at all re- 
quisite, as our papers were perfectly legal, and having Her Majesty's 
mails on board for Matamoras, he did not think they would dare stop the 
ship, being free, and going to a neutral port. On this advice I acted, 
and proceeded to sea. At 0:45 p. m., we cast off the buoy, and steamed 
slowly out of the harbor. At 1 p. m. one of the air pumps became dis- 
abled, so that no vacuum could be obtained ; stopt the engines and made 
all sail ; passed the U. S. steamship " Vanderbilt" going in, and when she • 
arrived off the harbor mouth, we observed her exchanging signals with 
the Admiral's ship. At 2 p. m. the said steamer followed us, and at 2:20 
p. M., ordered us to heave to, which we did, (Buck Island being E. by N. 
i N., Light House N. E. from St. Thomas, N. N. E., Sail Rock W. by 
N. i N.) An officer, Mr. Keyser, (Acting Ensign,) then came on board, , 
and requested to see the ship's papers ; they were shown to him, and he 
examined them, and also made a note of the ship's having a mail on 
board, and when about to leave the ship at 2:55 p. m., and in his boat, he 
ordered me to remain hove to with the ship, and said the papers were not 
in due form, as they were not endorsed by the Consul at St. Thomas. I 
replied, " You must have overlooked it, sir ; but if you will kindly step 
up again I will point it out to you." This he declined, and left for the 
" Vanderbilt." At 3:30 p. m., Mr. Keyser returned, and ordered me on 
board the said ship, with the papers and documents connected with the 
^' Peterhoff," stating at same time, in the event of my refusal, an armed 
crew would be sent on board to take charge. I told him that his com- 
mander was at liberty to send as many officers as he thought proper to 
examine the papers here on board, and also to search the ship, if he 
wished, but that as I held a commission in the Naval Reserve, (which in 
itself should be a guarantee,) and having Her Majesty's mails on board for 
Matamoras, as master of the ship, and mail agent, I objected to leave her 
at sea, and particularly after such a threat as held out. I said the 
papers had already been overhauled and passed (as you are aware) by the 
U. S. steamer '^ Alabama," and you are all perfectly welcome to see them 
again. He replied, '^ I will return and report ;" and during the whole 
of the above conversation, I particularly called the attention of my 
officers and passengers to witness the same, and one and all stronglj pro- 
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tested against my leaving the ship, except by force of arms. At 4 p. m. 
we were boarded by two boats' crews fully armed, consisting of three 
officers and twenty-one men, who forcibly took charge of our ship, and 
prevented my chief officer from touching the English ensign, which was 
flying the whole time ; one of the crew took charge of the wheel, and 
their engineer officer the engine-room. The " Vanderbilt" then steered 
for St. Thomas for further instructions, and I requested them to call on 
the British Consul. Our ship remained hove to under the entire charge 
of Mr. A. G. Alexander, and his crew. The weather looking squally, I 
called the officer's attention to the same, and told him I held them re- 
sponsible if anything was injured or carried away. He replied, ** All 
right, sir." At 7 P. m. myself and officers and passengers were all 
ordered below, crew likewise, and two armed sentries were stationed at 
the cabin door, others on the bridge and forecastle. I then asked per- 
mission to see the officer in charge, and protested strongly against such 
an act of gross tyranny, depriving us of liberty and fresh air ; at the 
same time I requested him to stand towards St. Thomas, as I wished to 
return to that port. He replied, " My orders are to remain where I am, 
and I must be very careful and cautious, for one of my men has just re- 
ported to me that the captain was seen loading his revolver." Now, see- 
ing that Mr. A. was in a great state of agitation and fear, I begged of 
him to dispose and banish from his mind all ideas respecting our wishing 
to re-take the ship, for in the first place, being disabled in our machinery, 
we could not make our escape ; secondly, it would be the last of our 
thoughts under existing circumstances, for although it would be an easy 
matter to do, I trusted, we had too much good sense to attempt it. 

At 7 p. M. the ** Vanderbilt" again returned, and we were boarded by 
an officer, Mr. E. Lewis, who in a most authoritative tone, in the cabin, 
where we were all detained as prisoners, he demanded the ship's papers to 
be delivered up to him, to be sent to Captain Baldwin, of the "Vander- 
bilt." I told him I could not let them go out of my possession, nor over 
the ship's side, and did not feel myself justified in delivering them up to 
any one but a British Consul, or some other British officer in authority, and 
not even then without a proper receipt, more particularly after Admiral 
Wilkes' remarks as currently reported at St. Thomas, for I could not tell 
what use they might wish to make of them ; but at the same time again 
wished him to understand that himself or any number of officers were per- 
fectly welcome to examine them on board the ship. He replied, ** Then, 
** sir, consider yourself as no longer in command of this ship. I take 
*' charge and command of her in the name of the United States, and as 
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" long as you treat me as a gentleman, I will treat you the same." At 
9:50 an officer came down and demanded all the small arms belonging to 
self, officers and passengers ; they were given up to him (for which he re- 
fused to give a receipt,) and they were sent on board the " Vaaderbilt." 
At about the same time the whole of our crew were taken on board ship 
excepting self, first officer, second engineer, steward, cook and boy, and 
the passengers — myself and mate kept close prisoners in the cabin, with 
two armed sentries at the door. Now, the " Vanderbilt" having been to 
St. Thomas, I asked them if they had not called on the British Consul, as 
I requested. They replied that they had not done so — they had only 
communicated with Admiral Wilkes. I said, " If you had brought me a 
" note from my Consul, I would have been governed by his advice." I 
then wrote a note to Commander Baldwin (see below), and at about 
11:45 p. M. received a verbal reply, stating that he declined interfering 
with the freight. Our ship remained hove to during the night, exchang- 
ing officers, crew, and also prisoners. At 7 a. m. the next day, the 26th, we 
bore away for Key West, (as reported,) and the " Vanderbilt" steamed 
towards St. Thomas, 



Letter from Captain Jarman to Commander Baldwin, above referred to. 

S. S. " Petbrhofp," February 25^A, 1868. 
Sir: 

My ship having been forcibly taken possession of by an armed crew 
from your vessel, I hereby strongly protest against your proceedings as aa 
act most illegal. My ship's papers were examined on the 20th, and passed 
by the U. S. steamship " Alabama," as you are aware, and now but par- 
tially examined by your own officers. I beg leave to inform you that we have 
Her Britannic Majesty's mails on board, »for Matamoraa, and as I am 
desirous of having them forwarded to their destination aa quickly as possi- 
ble, may I request you to cause them to be delivered up to the British 
Consul at St. Thomas, to be disposed of by him. 

I am, sir, your obedient servant, 

(Signed) S. JARMAN, 

Lieutenant R. N. E,, Commanding 8, 8, " PeterhofJ" 
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March 1th, 1863. At 1:30 p. m. we were boarded by a govenunent 
pilot, who took charge, and at 1:45 p. m. they brought the ship into har- 
bor of Key West, myself and passengers detained on board. Captain 
Lewis and pilot left the ship. I then sent a note to H. B. M. Consul, 

(Signed) STEPHEN JARMAN, Master. 

H. BOUND, Mate. 
Witnesses : 

(Signed) SAMUEL J. EEDGATE, 

Lhydfi' Jgent, Matamoras, 
G. W. ALMOND, 
ROBERT BOWDEN, 
F. MOHL, 
P. J. EDWARDS, 
JOHN H. ELLSWORTH, 
THEOD. HEYCK. 



Additional Extracts, as copied from the Official Log Booh of the Steamer 

" Peterhoff,^'' attested hy the Captain and Mate, 

Thursday, Fehriiary 26^A, 1863. At 10 a. m. the cook came aft and 
reported that the forecastle room had been brokefQ open by the prize crew 
during the night, and that the whole of the hams, bacon and cheese, also 
some tea and sugar, had been stolen therefrom. I ordered him to nail the 
door up, and to let me know if he saw anything going on wrong. I then 
reported to Mr. E, Lewis, officer in charge ; he said he would inquire into 
it. In overhauling the machinery the engineer in charge found a small 
chip of wood in one of the air pumps; it is now all right, and she is work- 
ing as before. All plain sail set, no stud sails ; one-half of the passengers 
and*&elf allowed on deck at same time, the other half confined to the cabin 
— an armed sentinel stationed at the door, and a corporal close by. 

Friday, 27th. At 8 a. m. steering to go through the Mono passage we 
sighted a steamer; at 11:55 we shortened sail, and they hoisted our en- 
sign, when the steamer " Alabama" spoke us, — asked what ship and if we 
were a prize. Mr. Lewis replied " Yes, and bound for Key West," and 
also told them that the '* Vanderbilt" was at St. Thomas. She then bore 
away, and we made all steam and sail. It was now blowing fresh from N. 
E., with a high beam sea running, and having some coals on deck, caused 
our ship to roll heavily. I protested against going out by that passage, 
and explained the advantage of going to leeward. Mr. Lewis immediately 
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bore up for the south side of St. Domingo. I omitted to mention yester- 
day my charts were called for as soon as we started, and three or four 
taken to navigate the ship. The cook again reported store room again 
broken open, and log line and canvas missing. I requested Mr. Lewis to 
have the after hatch taken off this afternoon, for benefit of cargo ; it was 
done accordingly. Passengers still under same restrictions — an armed 
sentry still kept at cabin door. 

Satttrdayj 2Sth. Steering to W. along south side of St. Domingo ; no. 
thing particular occurred this day, excepting store room again broken 
open. Called Mr. Lewis' attention to the hams and bacon brought to the 
galley to cook ; canvas and small line missing ; not being allowed to go 
forward, cannot tell exactly what is going on ; all the passengers allowed 
to go on deck; armed sentry still stationed at the door day and night; 
after hatch off during the day. 

March Ist Fine weather throughout. At 10:30 performed divine 
service in the cabin ; passengers all in attendance. Our stores still being 
used by the men forward. Ship making slow progress, through not keep- 
ing steam up. 

March 2d. At noon off Falmouth, (10 miles,) Jamaica. Hatches off 
during the day. Observed very few hands at work, and they seem to be 
shut in the engine room, 

March bth. At 2 a. m. made the light house on Cape St. Antonio ; at 
noon fresh N. E. winds and fine ; ship steering towards Key West, going 
very slowly ; little steam. 

March %th. The cook reported the new canvas and houflline being 
used by the prize crew. Heading to the N. E. This day no armed sen- 
try at the saloon door. 

(Signed) S. JARMAN, Captain. 

H. BOUND, MaU. 



(( 



British Vicb Consulate, \ 
Key West, March 10^ 1868. J 
Sib: 

I have the honor to draw your attention to the case of the Brituh 
steamer " Peterhoff." which vessel was brought into this port on the 7th 
instant, imder charge of a prize crew from the United States war ship 
" Vanderbilt." 

As the Prize Court for this district is closed, and for an indefizdto 
period, the Judge having gone to Washington, and the Distriet AttonMV 
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having resigned his offices, as well as left the island, I cannot but think 
that it would be for the interest of all parties that the " Peterhoff" 
should be sent north for adjudication. 

I would therefore request, on behalf of the owners of the vessel, that 
you would, in view of the circumstances of the case, give the necessary 
orders for her to proceed to some northern port. 

I have the honor to be, sir. 

Your most obedient, humble servant, 

AUBREY G. BUTTERFIELD, 

K. B M. Vice Consul. 
Acting Rear Admiral Bailey, 

Commanding E. O. B. Squadron^ Sfc, Sfc.j Sfc, 



District Court of the United States, 
SoDTHEKN District of Florida. 

Key West, March 10, 1863. 

Sir: 

On Saturday last, the British steamer "Peterhoff" arrived in port, 
under charge of Acting Master E. Lewis, as prize master, she having been 
captured by the " Vanderbilt." As yet I have been unable to take any 
proceedings in the case, in consequence of unfinished cases before me for 
examination in prepa/ratorio . 

The Hon. Judge Marvin and the District Attorney, as you are aware, 
are both absent from the district. In a case of the magnitude of the 
" Peterhoff " it is very important that the District Attorney should be 
present to advise with the officers of the Court during the examination 
in preparatorio. And in view of the uncertainty of an immediate return 
of the District Attorney, and perhaps some time before the Court will be 
again in session, I would respectfully invite your attention to the matter, 
and ask such a disposition of the case as may seem best for all parties con- 
cerned. Should you desire, I will proceed as soon as practicable to take 
the testimony in preparatorio, but would suggest that, perhaps, the public 
interest would be promoted by sending the " Peterhoff" to a northern port 
for adjudication. 

I have the honor to be. 

Your obedient servant, 

GEORGE D. ALLEN, 

Prhe Cammtssumer, 

Ad. Theodorus Bailey, U. S. N., 

Commanding K 6hd/ SquadranfFart of Key West. 
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Key West, March lUh, 1863. 
Sir: 

Your note to hand, explaining that the admiral of this squadron says, 
if I write you a request (the Prize Court here being closed), he will send 
the ship northward for adjudication. 

In reply I have only to say that I wish the case disposed of as speedily 

as possible, and leave the matter entirely in the hands of yourself and 

admiral. 

I am sir, 

Your obedient servant, 

(Signed) S.JARMAN, 

S, S. "Feterhofy 
A. 0. BuTTERFiELD, Esq., 

JOT. £, M, Vice Considy Key West, 



British Vice Consulate, \ 

Key West, Ma/rch Wih, 1863. \ 

Sir: 

I have the honor to enclose you a copy of a letter I received tihis 
morning from S. Jarman, master of the S. S. ^^ Peterhoff," in which he 
expresses the wish that any steps should be taken in reference to his veB- 
sel, by which a speedy disposition of the case may take place. 

I have the honor to be, sir, 

Your most obedient, humble servant, 

AUBREY G. BUTTERFIELD,' 

m B. M. Ftee CwmL 
Rear Admiral Bailey, 

Commanding K G. B. Squadron, Sfc^ Sfc, Sfc, 



British Steamer ^^ Peterhoff," > 
Key West, March llth, 1863. ) 

Sir: 

Captain Jarman has just informed the undersigned passengers, per 
" Peterhoff,'^ that no one is allowed by Lieutenant Lewis, U. S. N., to 
leave the ship, except himself. May we request that you will apply ^ 
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the proper authority to have what we consider to be an unnecessary re- 
striction removed. 

Some among us, who are merely passengers, wish that permission be 
obtained to proceed with our own personal baggage to Matamoras, in the 
English brigantine " Magicienne," now in harbor, and all of us would wish 
to have free and unrestricted access to you, as having sailed under the 
British flag, and as you are the representative of the British govern- 
ment here. 

We have the honor to be, sir, &c., 

( Signed ) SAMUEL REDGATE, 

*' ROBERT BOWDEN, 

" G. W. ALMOND, 

J. H. ELLSWORTH, 
H. MOHL, 
P. J. EDWARDS, 
" THEODORE HEYCK, 

A. G. BUTTERFIELD, Esq. 

S, B. Jf. Vice Comtdj Key West 






British Vice Consulate, \ 

Key West, March llth, 1863. \ 

Sir: 

I have the honor to enclose to you a copy of a letter just received from 
the passengers of the " Peterhoff." 

I would feel obliged if you would give the letter your consideration, 
and that you will be able to grant the requests therein contained. 

I have the honor to be, sir, 

Your obedient servant, 

AUBREY G. BUTTERFIELD, 

H, B, if. Vice Consul 

George D. Allen, Esq., 

Frize Commissioner^ Sfc.j Sfc,^ Sfc. 
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District Court of the United States, 
Southern District of Florida. 

Key West, March 11th, 1863. 

Sir: 

I beg leave to refer to you the enclosed communication, not having 
authority in any case over persons found on board vessels captured as 
prize^ unless the case is adjudicated in this Court. 

I have the honor to be, very respectfully. 

Your obedient servant, 

GEORGE D. ALLEN, 

Frisse Commisamer, 
Admiral Theodorus Bailey, 

Commander E. Gulf Squadron, 



[duplicate."! 

U. S. Flag-Ship " St. Lawrence," ) 
Key West, March 11, 1863. \ 

Aubrey G. Butterfield, Esq., 

H. B. M, Vice- Consul J Key West. 

Sir: 

Your several communications, — one of yesterday's date and two others 
of to-day, — relative to the steamer " Peterhoff," together with enclosures 
from the captain and passengers of that vessel, have been duly received. 

In reply, I have to state that the " Peterhoff" was seized by a vessel 
belonging to the squadron under the command of Rear- Admiral Wilkes; 
that it is probable that both the vessel and the admiral will arrive at this 
port within a few days ; that all applications, regarding the " Peterhoff" 
ought properly to be made to him, or to the commander of the capturing 
vessel ; and that I can only consent to take action in the matter in case, 
after the return of the schooner " Nonpareil" from Havana, it shall ap- 
pear that their arrival is likely to be delayed indefinitely. In the mean- 
time, the prize master has charge of the vessel until delivered over to the 
legal authorities. 

Respectfully, 

THEODORUS BAILEY, 
Acting Eear-Admiralj Commanding E, Q. B, Squadron* 
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British S. S. " Pbterhopf," 
March llth, 1863. 

Sir: 

Having been informed by Mr. Lewis, prize master on board this ship, 
that he has received instructions from the admiral on this station, to pre- 
pare and get the ship ready to proceed to Boston, I beg leave most respect- 
fully to suggest that you do request the United States authorities here to 
forward Her Britannic Majesty's mails on to Matamoras direct, by the 
British brigantine " Magicienne," which is about leaving this port. 

I have the honor to be, sir, 

Your obedient servant, 

(Signed) S. JARMAN, R. K R. 

A. G. BUTTERFIELD, ESQ., 

H. B. M. Vice-Comvly Key West 



[copy.] 

British Steam-ship " Petbrhofp," 
Key West, March llth, 1863. 
Sir : 

We had the honor to address a note to you to-day, requesting, as pris- 
oners on board the British steamship " Peterhoff," that you would use 
your good offices to procure the removal of the restriction which has 
hitherto prevented us from going on shore, and having free access to you, as 
the representative of the British government at Key West. We did this 
in conjunction with other gentlemen who are merely passengers from 
Plymouth to Matamoras, and not holders of bills of lading for any part 
of the cargo on board the ship. 

We now do ourselves the honor to address you again, having learned 
this evening, from Lieut. Lewis, U. S. N., that the admiral on the station 
has ordered the ship to Boston to have the case adjudicated by the United 
States government. 

We believe that the " Peterhoff " was on a lawful voyage, with a lawful 
cargo, when she was seized by order of Rear- Admiral Wilkes, and we 
protest in the most solemn manner against the act which has deprived us 
of our property and our liberty, and for which we hold the American 
government responsible. 

As holders of bills of lading for the greater part of the cargo on board 
the ship^ we are also anxious to protect, as far as we can, the rights of the 
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underwriters as well as those of ourselves, and the parties in England who 
are interested in the goods which we represent, and also the claims for 
damages of all concerned. 

They request that Captain Jarman may be called upon by you to extend 
his protest while the ship is here, and that we may be furnished with three 
official copies of the same, and that you will forward a copy of this letter 
to the British Minister at Washington. 

All the ship^s documents and our own having been demanded by, and 
delivered up to our captors, we are the more anxious that the protest 
should not merely be noted but extended. 

May we further request the favor of your reply at your earliest conve- 
nience. 

We have the honor to be, sir, 

Your obedient servants, 

(Signed) SAMUEL J. REDGATE, 

ROBERT BOWDEN, 
" G. W. ALMOND. 

A. 6. BUTTERFIELD, Esq., 

S, B, Jf. Vice Consuly Key West 



British Vice Consulate, 
Key West, March Uth, 1863. 

Sir: 

Seeing by a letter I have received from Captain Jarman, of the steamer 
" Peterhoff," (a copy of which I now have the honor to enclose you,) that 
he has government mails on board for Matamoras, t would respectfully 
request that they may, as he desires, be sent on to Matamoras by the 
" Magicienne," which leaves this to-morrow. 

I have also the honor to request in regard to the passengers on board 
the " Peterhoff," who inform me that they have received permission from 
you to proceed to Matamoras to-morrow in the *' Magicienne," that you 
will be good enough to give some one instructions to examine their lug 
gage, in order that it may be tranferred to the " Magicienne," as they in- 
form me that the prize master, on board the steamer, refuses to make 
such examination. 

I have the honor to be, sir. 

Your most obedient humble servant, 

AUBREY G. BUTTERFIELD, 

K B. M, rice-Consul, 
Rear Admiral Bailey, U. S. N. 

Commanding M G, B, Squadron, Sfc^ Sfc, Sfc, 
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[duplicate."! 



U. S. Flag- Ship " St. Lawrence," 
Key West, March, 14, 1863. 



} 



Sir: 



Your letter of yesterday's date, enclosing one from Capt. Jarman of the 
11th, has been received. 

In reply, I have to state that the instructions of the U. S. Government 
to any officer, who shall capture, or seize upon any vessel as a prize, are, 
" That, to avoid difficulty and error in relation to papers which strictly 
" belong to the captured vessel, and mails that are carried, or parcels im- 
" der official seals, you will, in the words of the law, preserve all the pa- 
" pers, and transmit the whole of the originals, unmutilated, to the judge 
" of the district to which such prize is ordered to proceed." 

I have also to state that I have not given ** permission to the passen- 
" gers on board the *Peterhoff' to proceed to Matamoras to-morrow in 
" the * Magicienne,' " as they informed you; nor can I give "instructions 
" to examine their baggage," for, as stated in my letter to you of the 11th, 
" the prize master has charge of the vessel until delivered over to the legal 
" authorities." 

As I may not have been sufficiently explicit in that letter, I will add 
that, under the contingency mentioned therein, I may consent (agreeably 
to your request, as well as that of Captain Jarman and the Prize Commis- 
sioner,) to order Prize Master Lewis to take the vessel to some northern 
port, for a more speedy adjudication ; but such an act on my part is sim- 
ply to authorize Mr. Lewis, in his military capacity, to exceed the orders 
already received, and in no wise to assume any control over the vessel her- 
self, or over anybody or anything found on board of her. 

Respectfully, 

THEODORUS BAILEY, 
Acting Rear Admiral, Commanding E, G. B. Sqimdran, 

Aubrey G. Butterfield, Esq., 

M, B. M, Vice- Consul, Key West* 
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[duplicate.] 

U. S. Flag-Ship " St. Lawrence," ( 
Key West, Fla., March IQthj 1863. ] 

Sir: 

Id coDsequence of the absence from this place of the Judge of the 
District Court, as well as of the resignation and absence of the District 
Attorney ; in view, also, of the large amount of work at present on the 
hands of the Prize Commissioner at this place ; (rendering it extremely 
uncertain when a hearing, or even a preparatory examination, can be had 
in the case of the vessel under your charge), I have been requested by 
the British Vice Consul, and by the former captain of the " Peterhoff," 
on behalf of the owners and claimants, and also by the Prize Commis- 
sioner, to send her to some northern port, for the purpose of obtaining a 
more speedy decision in the case. 

You will, therefore, so soon as your vessel is ready for sea, proceed 
with her to Boston ; and on your arrival there, you wUl act in precisely 
the same manner as if you had been originally sent to that port, instead 
of here. Or, should you be obliged, by stress of weather, or other 
necessity, to put in to Philadelphia or New York, you will act as if the 
name of such port occurred in your original orders, instead of that of 
Key West. 

You will also deliver the accompanying papers to the Judge of the 
District Court, or to the Prize Commissioner, — taking a receipt for the 
same. 

Respectfully, 

THEODORUS BAILEY, 
Acting Bear Admiral, Coming E, O. JB, Squadrm. - 

Acting Master E. Lewis, 

U. S. Navy J Commanding Prize Steamer " Peterhoff?"* 
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FOR THE STATE OF NEW YORK. 

Port of New York. 

By this Public lustrument of Protest and Declaration, be it known, 
and made manifest unto all persons, whom it doth, shall or may concern, 
that on this tenth day of April, in the year of our Lord one thousand 
eight hundred and sixty-three, before me, Edward Mortimer Archibald, 
her Britannic Majesty's Consul in and for the State of New York, at the 
British Consulate office, in the city of New York, personally came and 
appeared Stephen Jarinan, master of the steam-ship " Peterhoff," of the 
burthen of six hundred and sixty-nine tons, or thereabouts, belonging to 
the port of London, official number 43,825, who having duly noted and 
extended a Protest before Aubrey G. Butterfield, H. B. M. Vice-Consul, 
at Key West, on the 14th March ultimo, of and concerning the forcible 
seizure by the United States ship of war *' Vanderbilt," of the said steam- 
ship ^' Peterhoff " and her car^^o, crew and passengers, and the carrying 
of the same to the said port of Key West, now desires further to extend 
the SMid protest, and for that purpose he, the said master, brings with him 
Henry Bound, mate, and Thomas Webber, steward, of the said steam-ship, 
who also joined with the said Stephen Jarman in the making of the said 
protest; and the said appearers being severally sworn before me, on 
the Holy Evangelists, to depose the truth, did severally declare and 
depose as follows : — first, that all and singular the matters and things 
stated in the said protest, made and subscribed by them at Key West, 
are and were true; and further they declare as follows: — that on 
the ninth day of March ultimo, at Key West aforesaid, this appear er, 
Stephen Jarman, was permitted to go on shore to note his protest, the 
passengers being however detained on board ; that on the following day, 
the tenth of March, the said appearer, Stephen Jarman, received a note 
from the prize master demanding all the ship's papers and documents 
connected with the cargo, which were accordingly delivered up by the 
said appearer, a receipt for the same being given to him. On the 
eleventh of March, the passengers being still detained on board, a letter 
reG[uesting permission for them to leave the ship was sent to the oonsul 
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and by him forwarded to Admiral Bailey, of the United States Navy, 
commanding at Key West. On the twelfth, the captain of the fleet 
visited the said ship ^' Peterhoff/' and granted permission to the pas- 
sengers to go on shore during the day. On the fourteenth, laborers 
from the shore were employed in removing coals from the fore-hold. 
That on the fifteenth, the prize master, with (as was reported to 
these appearers) the permission of the admiral, allowed four of the pas- 
sengers, namely, Mr. Mohl, Mr. Ellsworth, Mr. Edwards, and Mr. Heyck, 
to leave the ship and take passage to Mutamoras on the brigantine 
" Magicienne," after carefully examining their baggage — they having no 
interest in the ship or cargo. That on the fifteenth, laborers were em- 
ployed on board in removing coals from the fore-hold to bunkers below 
and on deck. That a launch from the United States ship " St. Law- 
rence " brought some water on board, and that the crew of the launch 
took away in return all the new brooms, paint scrubbers, &c., on board, 
which proceeding was reported to Mr. Jones, the officer in charge, but he 
declined to trouble himself about it. That on the seventeenth and eight- 
eenth, laborers were employed in removing coals, and the prize crew em- 
ployed in getting the ship ready for sea. A Mr. Snyder, an engineer offi- 
cer, came on board with his baggage. On the nineteenth, the coals hav- 
ing been trimmed, at five p. m. weighed anchor and proceeded out in 
charge of government pilot, who left at six p. m., when Prize Master 
Lewis took charge and shaped the ship's course, as was reported to these 
appearers, for Boston, the ship being five feet four inches by the stern. 
That they proceeded on the voyage until the twenty-second, on which 
day, at half past six p. m., they arrived at Port Royal, South Carolina, 
surgical assistance being required for the United States officer Wright, 
acting second engineer. That on the twenty-fourth of March, at eight 
A. M , they set out again from Port Royal ; that towards evening a high 
cross sea from the south-east and southward set in, attended with lightning 
and heavy rain, when the decks commenced to leak very badly through 
neglect of the prize crew in not washing or wetting them daily in a cli- 
mate and temperature so changeable. That on the twenty-eighth of 
March, the said ship arrived at this port of New York, and anchored off 
the Navy Yard, no one being allowed to go on shore but the prize master, 
and these appearfers and passengers not being permitted to send a note to 
or communicate with her Britannic Majesty's Consul. That on the 
twenty-ninth ultimo, the steamer " Nicolas I." having arrived, and being 
moored close alongside of the '* Peterhoff," and it being reported and be- 
lieved that the said " Nicolas I." had a large quantity of powder on board, 
this appearer, Stephen Jarman, protested against her being allowed to 
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remain in such dangerous proximity, but the officer in charge of the " Pe- 
terhoff " took no notice of his protest and request that the ship might be 
removed. And these appearers farther say, that on Monday, the thir- 
tieth ultimo, these appearers, with the remainder of the crew cm board 
and the passengers, were, by order of the United States Marshal, taken 
out of the ship and conveyed to the House of Detention in the city of 
New York; that before leaving the ship, this appearer, Stephen Jarman, 
desired and requested permission to seal up either the hatchways or 
storerooms, but was not permitted to do so, whereby and by means 
whereof the ship's cargo, baggage of passengers, &c., were all left entirely 
at the disposal of the prize crew, the whole being uninsured. And these 
appearers do further declare, that by reason of the proceedings hereinbe- 
fore and in the said protest made at Key West stated and set forth, the 
possession and control of the said ship " Peterhoflf'' and cargo have been 
forcibly taken from this appearer, Stephen Jarman, the master thereof, 
and from the charterers and owners of the same respectively, and the said 
master, his officers and crew, and the passengers on board the said ship, 
have been forcibly restrained and deprived of their liberty. And there 
fore these appearers do hereby declare to protest, and I, the said Consul, 
do hereby protest, against the seizure of the said steam-ship " Peterhoff," 
her cargo, crew and passengers, and against the acts and proceedings of 
the commander and officers of the said United States ship of war " Van- 
derbilt," and of all other the officers and agents of the government of the 
United States of America, and against all and every other persons whom 
it doth or may concern ; and do declare, that all and all manner of dam- 
ages, losses and detriments whatsoever that have happened to the said 
steamship or her cargo, or either of them, or any part thereof, are and 
ought to be borne by the government of the United States of America, 
the commander and officers of the said ship " Vanderbilt," and others, the 
officers and agents of the said government, and by all other persons whom- 
soever whom it doth or may concern, whether merchants, freighters, or 
underwriters, responsible and liable for the seizure of the said ship and 
cargo, and all demurrage, damage, injury, loss, costs and expenses incurred, 
owing or sustained, or to be incurred or sustained by reason of the premi- 
ses, the same having occurred as before mentioned, and not by or through 
the insufficiency of the said steam-ship, or the neglect of him the said 
master, his officers or any of his mariners. 

S. JARMAN, Master. 

H. BOUND, Mate. 

T. WEBBER, Steward. 
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All which matters and things were by the said appearers severally de- 
clared, affirmed, subscribed and sworn to, as before is set forth, in the 
presence of me, the said Consul ; and therefore I have hereunto subscribed 
my name and affixed the seal of this office, being requested to testify and 
certify the premises. 

Thus done and protested at New York aforesaid, the day and year 
herein first mentioned. 

E. M. ARCHIBALD, [l. s.] 

m B. M, Consul. 



[copy.] 

Department of State, > 

Washington, March '2Sth, 1863. ) 
My Lord : 

I have had the honor to receive your note of the 26th inst., accompanied 
by a copy of a dispatch addressed to you by the British Vice- Consul at 
Key West, relative to the case of the British "steamer *^ Peterhoff," captured 
by the U. S. war steamer '' Vanderbilt." In reply, I have the honor to ac- 
quaint you that this Department was not aware of the absence of the Judge, 
and District Attorney, from Key West, as stated by the Vice-Consul; 
their absence, however, must, it is believed, be temporary, and such as 
will not interfere with the proper disposition of the case. But with a 
view to guard against all contingencies, measures have been taken towards 
securing an investigation in another district, should this, through any 
cause, prove to be necessary. 

Meanwhile, application will be made to the Navy Department for any 
information which may have been received in regard to the grounds of the 
capture of the *' Peterhoff." 

I have, &c., 
(Signed) WM. H. SEWARD. 
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Department of State, ) 



Washington, April Qthy 1863 
My Lord : 

This Department has received from that of the Navy, a report upon the 

seizure of the British steamer " Peterhoff." From this it appears that 

that vessel, having once before successfully evaded the blockade of a port 

of the insurgent States, rendered herself justly liable to suspicion of being 

bound on a similar voyage. When about five miles from the harbor of St. 
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Thomas, on her way to her destination, she was accordingly searched, and 
her papers were found to be quite irregular, as she had a certified manifest 
for only seven boxes of teas, there being no certified manifest for the rest 
of her cargo, packed in kegs and boxes. 

Seven passengers were found on board, yet the captain of the " Peter- 
hoflf " assured the boarding officers that he had no passengers. 

Information was also received from a person on board the " Peterhoff " 
that her cargo consisted in part of field pieces and ammunition. 

I have, &c., 
(Signed) WM. H. SEWARD. 



[copy.] 

AsTOR House, ) 

New York, April llth, 1863. \ 

Sir: 

I have the honor to report for your information that some of the state- 
ments contained in Mr. Seward's dispatch to Lord Lyons, dated 6th inst., 
relating to the British steam-ship '* Peterhoff," which I had the honor to 
command, are false, and others require from me an explanation, which I 
have no doubt will be satisfactory to you. 

First. The steamer " Peterhoflf '' never has run the blockade or attempt- 
ed to do so ; see Mr. Gerard's and Mr. N. Pegden's certificates, enclosed. 

Second. The "Peterhoflf" was boarded by the XJ. S. cruiser "Ala- 
bama," her papers pronounced right, and allowed to proceed on her 
voyage ; when boarded by an officer from the " Vanderbilt" all the docu- 
ments and papers connected with the ship and her cargo were presented to 
him, hurriedly exatnined and left in my possession up to the ship's arrival 
at Key West, when they were all delivered to the prize master ; herewith a 
copy of the receipt in my possession. The document taken by the board- 
ing officer for a certified manifest, was a custom house docket for seventeen, 
not seven boxes of teas, they being the only goods on board liable to 
drawback. 

Third. It is false that I assured the boarding officer that I had no pas- 
sengers on board ; see Messrs. Redgate and Almond's letter enclosed. 

Fourth. There are no field piec.es or any ammunition on board the said 
ship. 

I have the honor to be, sir, 

Your obedient servant, 
(Signed) S. JARMAN, R. N. R. 

To E. M. Archibald, Esq., 

H. B, MaJesty^s Consul^ New York, 
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I, Edwin Gerard, a British subject, at present residing in the city 
of New York, hereby make oath and solemnly swear that the British 
steam-ship " Peterhoff," Captain Stephen Jarman, R. N. R., recently cap- 
tured by the Federal cruiser " Vanderbilt," itti taken into the port of 
Key West on the 7th of March last for adjudication, is the sole property 
of Joseph Spence, Esq., of No. 2 Cowpcrs Court, Cornhill, London, one of 
the partners of the firm of Messrs. Pile, Spence & Co., shipbuilders, West 
Hartlepool, England, and in no way whatever connected with Mr. James 
Spence, the agent at Liverpool of the so-called Confederate States ; that the 
said steamer '* Peterhoff'' is about one year old, and has made but one pas- 
sage across the Atlantic, namely, from ICnglandto Nassau, where she took in 
a return cargo for England, calling at the port of Halifax for coals en route ; 
and that she never has ran or attempted to run the blockade of the South- 
em ports of the United States. 

(Signed) EDWIN GERARD, 

24 Beaver Street. 

Sworn before me at New York this ) 
11th day of April, a. d. 1863. ) 

[seal.] (Signed) E. M. Archibald, 

KB.K Consul. 



[copy,] 



I, Nicholas Pegden, a British subject, now residing at the Stephois 
House, New York, hereby make oath and affirm, that the British steamer 
*' Peterhoff," recently brought into this port for adjudication, arrived at 
the port of Nassau from England about the 12th day of August, 1862, 
with a cargo of coals, and after having discharged them took in a cargo of 
cotton for Liverpool ; and that the '* Peterhoff" has never ran or attempt- 
ed to run the blockade of any Southern port, she being a new ahip and 
having made only that one voyage. 

So help me God, 

N. PEGDEN. 

Sworn and subscribed to before me 
this 11th day of April, 1863. 

[seal.] (Signed) J. Bratnerd Taylor, 

Notmry Fuhlie. 
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[copy.] 



ASTOR HOOSE, ) 

13. ] 



New York, April llthy 1863. 
Sir: 

Having been shown a dispatch from Mr. Seward to Lord Lyons, in your 
office this morning, respecting, the seizure of the S. S. " Peterhoff," we beg 
to state for your information : 

That we, the undersigned, distinctly heard Captain Jarman inform the 
boarding officers from the U. S. steamship " Vanderbilt" that he had seven 
passengers on bpard, and that moreover the whole of the said seven passen 
gers were present at the time. 

Also, that no contraband of war is contained on board the said vessel, as 
we, as supercargoes for upwards of three-fourths of the cargo, have already 
declared on oath before the Prize Commissioners in this city. 

We have the honor to be, sir, 

Your most obedient servants, 

(Signed) SAMUEL J. REDGATE, 

G. W. ALMOND. 

To E. M. Archibald, JEsq., 

J7! B. M. Consul^ Broadway. 



SOUTHERN DISTRICT OF FLORIDA. 

Now comes Christopher Henry Tregidgo, and being duly sworn, deposes 
and says — That he was, on the last voyage of the steam -ship " Peterhoff," 
third officer of that vessel ; that he was on board in that capacity when 
the *^ Peterhoff" was captured, on the twenty -fifth day of February last; 
that deponent joined the vessel in Liverpool on the 20th day of Novem- 
ber, A. D., 1862 ; the vessel went from Liverpool to London, where the 
master, mate, and second officer were changed, and the cargo taken in ; 
from thence to Plymouth, where only coals were taken on board ; after 
leaving Plymouth the vessel was compelled to put into Falmouth from 
stress of weather ; she next touched at St. Thomas, and was captured 
about two or three hours after leaving that port. Deponent further 
states that after the " Peterhoff " had been boarded, and the boarding 
officer had returned to the capturing vessel, and while there was no one 
on board from the capturing vessel, but while a boat was again pulling 



XXVI APPENDIX. 

from that vessel towards the " Peterhoff," a package of papers, which de- 
ponent heard the master call " dispatches," was thrown overboard by the 
captain ; that when the vessel was first boarded, the second officer was 
sent forward with the package, with instructions to throw it overboard 
on a sign from the master ; or, in case it became necessary to do so, to 
prevent it from falling into the hands of the boarders ; that the boarding 
officer left the vessel without discovering the package ; and on his return 
the package was put into the hands of deponent to be kept out of the way : 
the boarding officer again left the vessel, and it was while a boat was put- 
ting off the third time from the *' Vanderbilt " to the " Peterhoff" that 
the master of the " Peterhoff" took the package out of deponent's hands 
and threw it overboard. Deponent further states, that at the time of 
throwing the package overboard, the master called a passenger, who went 
on board by the name of Mr. Mohl, and who was understood to be a resi- 
dent of Texas, to ^vitness the necessity of pursuing that course — that is, 
throwing the package overboard. 

Deponent further states that he is an Englishman by birth, and was 
lately au officer of the British navy ; and further saith not. 

CHRISTO. HY. TREGIDGO. 

Signed in my presence, and sworn to 
before me, at Key West, this 3 0th 
day of March, A. D., 1863. 

[seal.] George D. Allen, Clerk^ 

U. S, List. Courty So. JDist. Florida, 

[This witness, C. H. Tregidgo, (third officer,) upon whose evidence 
great stress was laid, upon the argument of the case in the Prize Court, 
by Mr. Upton, Counsel for the Naval Captors, is unworthy of belief, 
and has perjured himself, as will be seen by the following affidavit, made 
at his own request in the city of New York. It is reported on good 
authority, that he was formerly a midshipman in the British Navy, at- 
tached to one of H. M. ships, belonging to the Mediterranean squadron, 
where he so misconducted himself, that he was compelled to resign his 
commission, or be dismissed the service in disgrace. ] 
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U. S. DISTRICT COURT. 



The United States, 
ag^st 

The Steamkr " Peterhoff," her 
Tackle, &o , and Ca^go. 



> 



City and County of New Yorh^ 88.: 

Christopher H. Tregidgo, being duly sworn, sajs that he was third 
officer on board the " Peterhoff" at the time of her seizure. That since 
deponent was examined in preparatorio herein before the U. S. Com- 
missioner, he has carefully read his deposition taken at that time, and 
finds that he, deponent, made divers incorrect statements in said de- 
position. That a portion of deponent's answer to the 11th interrogatory, 
to wit : " that there were some contraband goods on board, such as 
boots and shoes, and army clothing, and medicine," is incorrect, inasmuch 
as deponent does not know what constitutes contraband of war, but was 
only informed by Mr. Elliot, the Prize Commissioner, that the above 
mentioned articles were contraband of war. That deponent did not 
know of his own knowledge that there was any army clothing on board, 
but had oiily heard so. 

That deponent further wishes to correct that portion of his answer to 
the 13th interrogatory, which describes the cargo, by stating that to de- 
ponent's knowledge there was no army clothing on board. 

And deponent further says, that when he stated in his answer to the 
20th interrogatory that the package therein referred to was sewed up in 
canvas, that he made a misstatement, as deponent distinctly recollects 
that said package was done up in brown paper. 

That deponent wishes to correct the following portion of his answer to 
the 20th- interrogatory, namely : " I heard the captain speak of as con- 
taining dispatches, he called it dispatches," by stating that deponent 
never heard the captain say any thing on the subject of said package, 
nor does he know any thing whatever of the contents of said package ; 
and deponent further says, that the papers which were sent to the stoker 
to be burnt, were only prints of some kind. 

Deponent further wishes to amend the following addition to his reply 
to the 30 th interrogatory, namely, " I then saw it, and saw at once that 
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it was a package of dispatches/' by stating that there was no foundation 
for the foregoing statement, other than deponent's own opinion. 

Deponent further says, that the foregoing affidavit is made of deponent's 
own free will, and was drawn at his request after having read hia de- 
position as above mentioned. 

CHISTOPHER H. TREGIDGO. 

Sworn to before me, this 
29th day May, 1863. 

CiiAS. M. Hall, 

Notary Puhlic^ K F. City, 



IN THE MATTER OF THE CLAIM OF GEORGE WELLES- 
LEY ALMOND, AGAINST THE UNITED STATES, FOR 
DAMAGES. 

I, George Wellesley Almond, a British subject, at present sojourning 
at the Astor House, in the City of New York, hereby make oath and 
solemnly affirm, that on the twenty-seventh day of January, 1863, 1 left 
the port of Falmouth, England, as a passenger on board the British steam- 
ship " PotcrhoiF," S. Jarman, master, bound upon a lawful voyage to the 
port of Matamoras in Mexico, having in my possession a British passport 
vised by the Mexican Consul in London ; in due course the said steamer 
arrived at the island of St. Thomas, and after coaling there proceeded 
on her voyage. Immediately after leaving, and while in sight of the har- 
bor, the said steamer was boarded and taken possession of by an officer 
and armed crew from the United States cruiser " Vanderbilt," by order 
of Rear-Admiral Wilkes, and sent to Key West for adjudication. Upon 
said officer taking possession of said steamer, he deprived me of three 
revolvers and a rifle, my own personal property, not intended for sale, and 
for which he declined to give any receipt ; these arms were taken on 
board the " Vanderbilt," and I have not since been able to obtain them. 
He then ordered myself and six other passengers below, and confined us 
in the cabin, placing two sentries with fixed bayonets and loaded muskets 
at the door, and for two days prevented us from leaving the cabin. 
After that we were allowed to go on deck for a short period, four at a 
time. On the said steamer's arrival at Key West, on the seventh day of 
March, the bills of lading, invoices, and all papers, including Mexican 
ConsuPs certificate, relating, to my portion of said steamer's cargo, were 
demanded by the prize officer (E. Lewis, acting master), and by me placed 
in his possession. During my detention there, I was kept a close prifloner 



on board said steamer, and not allowed to commnikka^ 'wizj. H. B. JL 
Tice-Consal f«:»r fire 'iavs. TLe said steamer w%£ ^jri-tr^i \^ ^^^as- 
Admiral B^ev from Kev We?i to B«:«t»>ii f:,r fcirsjdisasuio- uis "n* 
broa^t to tni* pi-rt bj the prixe ma.-;ier. arr>biz krr* -sa iiH: nF-iasj' 
eighth dav of Marea. On the thirtieth daj of Mirtt. I in:* iax*a nuter 
the charge ifa deT-::v marshaL lo; Lavli^g l.ie:. allyr*>2 b. -^ vMsmfium^ 
to c<:*mmaii:ca:e j:^ri«>callT. or bj letter, wi^h H. B, 31- Cmsil HsoiVi^ 
I nrg^tiiilT re>4'i^;icd the i>nie oSi^er to allov laee Uf^itWx. I ▼»* lakisa 
by said iex hit sarih^ oq f »:, ;Lr>agh the p^blSt Kr*«Si§ ic Brvikija 
and New Y:ri to the marsLil* o^ee in Ciaaiii^?^ ^zr^f^ isui ij i» 
order, in lie :-':iiC«>iT of ^d iri^tr manbal. waj tLiiisai ji ^r-i*;ru -rujiri 
I wi^ kei t i^ilz^z 5S.T will a.'.'i j»r^reskX^ fr*>2k 'iogfcai:i2ii!a:La'r nj «ci- 
atioQ M H- B. M. «.':c:i'til c»r anT oike in thL« citT 'asiri ai'^»; eT*a aZii'Wiri a 
change ci lii«: . -^'ll lie ir?5 daj ^A April- wLea at a#>scL, I wta ':a«i^^a 
in enst.:*iT r^ siii ie^urr aiArmal aa^d walbtd tiLr',«ia:n. iki* nj'tf^^ \i Tnut 
citT to tie :^r^ 'ic zti: z^^ tijmjtilsmfjc^T, tsoA tizfi^r ^hkz W aim •»:X- 
amined. wi^ -iia?**f!.i,rr^i azui all>'^w<ii mt lik^^nj, I natie i:^^<i^*3:cu>a ^ 
mv pers:cal b^^zxr^, !:*i:: h wa.» 2»x <iiti^>r*d to aki 53ir^. ;wv taj* tisftr- 
wards. iLerecT iirmfz^r nnt v> rr^as r«r^>a^ ii;i%ii-y<»5i>isu9i an/i *X3#ajii^ 
And I fcrtLer afim. lia:: t; j -liii sal^ 'irfiteBtlofi I Eare iiiS^^ a jr%tt 
loss to ELj ti-sniiar zi X*xlt^> 53jfi L^T*r l^b^E p«it v> /T*a2 lQi*r,rtT*aii5ai9t 
and eiretLse rr:6»it!Tiiiii^ 317 rialm ->ii 'iie T'i>>^^ S^ar^bt r'>'7*sniiu»ar, Vidi. 
m Xew Y:rk in#i WiacirL^^a., ^r*^>>»id Vi and 'inrx^t Qu^ ^r-i5r«i5« itf 'Sut 
suit 'm tiij* PrjK: 0:»ir: i. 5^*w Tirk, ari/i tksu *^, rv»*i«i iww inrf«^ mT 
charge ka>Te zr»a:^7 t»»«r->>ra:vbi :n raliv!: W >>« "d msx^L^ ^md iciw*r 
caoses- and laai I »LiZ vj tnmrj^i^ji v> In/^^w f ir^\<*r ^Kr^^nu^^n In irv 

And I fxr-Jifir i:£ni 'lia:: :i** ri<^ in/i^.r ;%, 7 *%*? jt"^ »^^ * j^-^^' ^^ 
ment of aj ii6i^ 217 ir^^ «uf ,ti7*^'/ i?4 ♦Jwt^, | Ivv-y^^i^ ^jir^/uU^ii'^ 
ing a b^:iaa ir 31ar^Tii;nsi x, K^>yv, w,f^ f^ «^ ^f/M «ui V.4W«'t 
to be (trji^:jrrjifi ',', hp^ 

Sworn z^tr-^ n*^ ,7 -:v* »*.4 . 

day 7f }Ci7 ,v . 7 ; v,:> -^ ^ 

the B'rn.aii li'vnj^^ J.*-» 
York. 



STANDING INTERROGATORIES 

To BE ADMINISTERED BY A PrIZE COMMISSIONER TO ALL PERflONB THAT 
MAT BE PRODUCED AS WITNESSES TO BE EXAMINED IM prepordm^ 
IN RELATION TO ANT 8UIP OR VESSEL, GOODS, WARES, OR MSBCHAN- 
DI8E, WHICH MAY BE CAPTURED OR TAKEN AS PRIZE AND BROUGHT 

INTO THE Southern District of New York. 



Let each witness he interrogated to every of the following fueetiem^ end 
their answers to each interrogatory he written down under hii direetim mi 
supervision ; 

1 . Where were you born, and where do* you now live, and how long 
have you lived there. Of what prince or state are you a subject or oiti* 
zen, and to which do you owe allegiance. Are you a citizen of the United 
States of America. Are you a married man, and, if married, where do 
your family and wife reside ? 

2. Were you present at the capture or taking of the vessel, or her 
lading, or any of the goods or merchandises concerning which you are now 
examined V 

3. When and where was such seizure and capture made, and into what 
place or port were the same carried. Had the vessel so captured any 
commission, or letters, authorising her to make prires. What and from 
whom. For what reasons or on what pretense was the seizure made ? 

4. Under what colors did the captured vessel sail. What other colon 
had she on board, and for what reaHon had she such other colors ? 

5. Was any resistance made at the time of the capture, and by whom' 
Were any guns fired, how many, and by whom. By what ship or ships 
was the capture made. Were any other and what ships in sight at the 
time of the capture. Was the vessel captured a merchantman, a ship of 
war, or acting under any commission as a privateer or letter of marqiie 
and reprisal, and to whom did such vessel belong. Was the capturing ves- 
sel a ship of war, a letter of marque and reprisal, or privateer, and of what 
force ? 
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6. Had the capturing vessel or vessels any commission to act in the seiz- 
ure or capture of the vessel inquired about, and from whom, and by 
what particular vessel was the capture made. Was the vessel seized, con- 
demned, and if so, when and where, and for what reason, and upon what 
account, and by whom, and by what authority or tribunal was she con- 
demned ? 

7. What was the name of the vessel taken, and of her master or com- 
mander. Who appointed him to . the command of the said vessel, and 
where. How long have you known the vessel and him, and when 
and where did he take possession of her, and who by name delivered the 
same to him. Where is the fixed place of abode of the master, with his 
wife and family, and how long has he lived there. If he has no fixed 
place of abode, where was his last place of residence, and how long did he 
live there. Where was he born. Of what country or state is he a sub- 
ject or citizen V 

8. Of what tonnage or burthen is the ve8r?(4 which has be6n taken, and 
about which you are examined. What number of the vessel's company 
belonged to her at the time she was seized and taken, and how ma;riy 
were then actually on board her. What countrymen are they. Did they 
all come on board at the same port and timd, or at different ports and 
times, and when and where. Who shipped»or Iiired them, and when or 
where ? 

9. Did you belong to the company of the vessel so captured at the time 
of her seizure, and in what capacity ? Had you, or any of the ofiicers, 
or mariners, or company, belonging to the said vessel at the time of her 
capture, any part, share, or interest in the same, or in the goods or mer- 
chandise laden on board her, and what in particular, and what was the 
value thereof at the time the said vessel was captured, and the said goods 
seized ? 

10. How long have you known the said vessel. When and where did 
you first see her. How many guns did she carry. How many men were 
on board of her at the beginning of tbe engagenaent, before she was cap- 
tured. Of what country build was she. What was her name, and how 
long was she so called. Whether do you know of any other name she was 
called by, and what was such names, as you know or have heard ? 

11. To what ports and places was the vessel concerning which your are 
now examined bound, on the voyage wherein she was taken and seized. 
Where did the voyage begin, and where was the, voyage to have ended. 
What sort of lading did she carry at the time of her first setting out om 
the voyage, and what particular sort of lading and goods had she on ho^,T^ 
at the time she was taken and seized. In what year and in what month 



XZX11 APPENDIX. 

was the same put on board. Do you or not know she had on board daring 
her last voyage, and when, goods contraband of war, or otherwise pro- 
hibited by law, and what goods V 

12. Had the vessel of which you are examined any passport or sea- 
brief on board, and from whom To what ports or places did she sail 
during her last voyage, before she was taken. Where did her last voyage 
begin and where was it to have ended. Set forth the kind of cargoes the 
vessel has carried to the time of her capture, and at what ports saoh 
cargoes have been delivered. From what ports, and at what time, par- 
ticularly from the last clearing port, did the said vessel sail, previously to 
the capture? 

13. What lading did tho vessel carry at the time of her first setting 
sail in her last voyage, and what particular sort of lading and goods had 
she on board at the time she was taken. In what year and in what month 
was the same put on board ? Set forth the different species of the lading 
and the quantities of each sort. 

14. Who were the owners of the vessel and goods concerning 
which you are now examined, at the time of their capture and seizure. 
How do you know they were owners thereof at that time. Of what 
nation or coimtry are they by birth, and where do they live with their 
wives and families. How long have they resided there. Where did they 
reside previously, to the best of your knowledge. Of what country or 
state are they subjects or citizens ? 

16. Was any bill of sale given, and by whom, to the owners of the said 
vessel, and in what month and year. Where, and in presence of what 
witnesses was it made. Was any, and what engagement entered into con* 
cerning the purchase, further than what appears upon the bill of sale. 
Where did you last see it, and what has become it ? 

16. Id what port or place, and in what month and year, was the lading 
found on board the vessel, at the time of her capture or seizure, first put 
on board her. What were the names of the respective laders or owners, 
or consignees thereof. What countrymen are they. Where did they 
reside before, to the best of your knowledge, and where were* the swd 
goods to be delivered, and for whose real account, risk or benefit. Have 
any of the said laders or consignees any and what interest in the said 
goods. What were the several qualities, quantities, and particulars of 
the said goods, and have you any and what reason to know or fully be* 
lieve that if the said goods shall be restored and unladen at the destined 
port, they did, do, and will belong to the same persons, and to none others. 

17. How many bills of lading were signed for the goods seized on 
board the said vessel. Were any of those bills of lading false or colorable, 



30. Whether all the said cargo, or any and what part thereof, was 
taken from the shore, or quay, or removed, or transshipped from one ves- 
sel to another, from what and to what shore, quay, and vessel, and when 
and where was the same so done. 

31. Are there in any country besides the United States, and where, or 
on board any and what vessel, or vessels, other than the vessel concerning 
which you are now examined, any bills of lading, invoices, letters, instru- 
ments, papers, or documents, relative to the said vessel or cargo, and of 
what nature are they, and what are their contents ? 

32. Were any papers delivered out of the said vessel, and carried away 
in any manner whatsoever, and when, and by whom, and to whom, and in 
whose custody, possession, or power, do you believe the same now are ? 

33. Was bulk broken during the voyage on which you were taken, or 
since the capture of the said vessel, and when, and where, by whom, and 
by whose orders, and for what purpose, and in what manner ? 

34. Were any passengers on board the aforesaid vessel; were any of 
them secreted at the time of the capture.' Who were the passengers by 
name. Of what nation, rank, profession or occupation. Had they any 
commission — for what purpose, and from whom. From what place were 
they taken on board, and when. To what place were they finally des- 
tined, and upon what business. Had any, and which of the passengers, 
any and what property, or concern, or authority, directly or indirectly, 
regarding the vessel and cargo. Were there any officers, soldiers or mar- 
iners, secreted on board, and for what reason were they secreted. Were 
any citizens of the United States on board, or secreted, or confined, at the 
time of the. capture. How long, and why. Whether any persons on 
board the said vessel, at the time of her capture, were citizens or resi- 
dents of any State or Territorj? of the United States then in a state of 
war or rebellion against the United States, its government and laws. If 
so, who by name, and of what State or Territory. What was their em- 
ployment on board the vessel, and what their destination ? 

35. Were and are all the passports, sea-briefs, charter parties, bills o^ 
sale, invoices and papers, which were found on board, entirely true and 
fair, or are any of them false or colorable. Po you know of any matter or 
circumstance to affect their credit. By whom were the passsports or sea- 
briefs obtained, and from whom. Were they obtained for this ve.««el 
only, and upon the oath or affirmation of the persons therein described, or 
were they delivered to or on behalf of the person or persons who appear 
to have been sworn or to have affirmed thereto, without their having ever, 
in fact, made any such oath or affirmation. How long a time were they 
to last. Was any duty or fee payable and paid for the same, and 19 there 



any duty or fee to be paid on the renewal thereof. Have suoti passports 
been renewed, and how often, and has the duty or fee "been paid for such 
renewal. Was the vessel in a port in the country where the passports and 
sea-briefs were granted, and if not, where was the vessel at the time. Had 
any person on board any passport, license, or letters of safe conduct. If 
yea,, from whom, and for what business. If it should appear that there 
are in the United States, or in any other place or country besides the 
United States, any bills of lading, invoices, instruments or papers, rela- 
tive to the vessel and goods, concerning which you are now examined, 
state how they were brought into such place or country. In whose pos- 
session are they, and do they differ from any of the papers on board, or 
in the Untited States, or elsewhere, and in what particular do they differ- 
Have you written or signed any letters or papers concerning the vessel 
and her cargo. What was their purport. To whom were they writ- 
ten and sent, and what has become of them V 

36. Towards what port or place was the vessel steering her course, at 
the time of her being first pursued and taken. Was her course altered 
upon the appearance of the vessel by whi jh she was taken. Was her 
course at all times, when the weather would permit, directed to the place 
or port for which she appears to have been destined by the ship papers. 
Was the vessel, before or at the time of her capture, sailing beyond or 
wide of the said place or port to which she was so destined by the said 
ship papers. At what distance was she therefrom. Washer course al- 
tered at any, and what time, and to what other port or place, and for what 
reason ? 

37. By whom and to whom hath the said vessel been sold or transferred, 
and how often. At what time and at what place, and for what sum or 
consideration, has the same been paid or satisfied. Was the sum paid, or 
to be paid, a fair and true equivalent, or what security or securities have 
been given for the payment of the same ; and by whom, and where do they 
now live. Do you know, or believe in your conscience, such sale or trans- 
fer has been truly made, and not for the purpose of covering or conceal^ 
ing the real property. Do you verily believe that if the vessel should be 
restored, she will belong to the persons now asserted to be the owners, 
and to none others ? 

38. What guns were mouuted on board the vessel, and what arms and 
ammunition were belonging to her. Why was she so armed. Were there 
on board any other guns, weapons, warlike arms, or armament of any 
name or description, and if any, what. Were there any parts of warlike 
arms, not put together or finished, or any ammunition, fixed or unfixed, or 
any balls, shells, rockets, hand grenades, flints, percussion caps, or any 
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Other thing known to be intended for military equipment. Wer^ there 
any belts, ball moulds, saltpetre, nitre, camp equipage, military tools, uni- 
forms, soldiers' clothing, or accoutrements, or any parts of them, or any 
sort of warlike or naval stores. Were any of such warlike or naval 
stores, or things, thrown overboard to prevent suspicion at the time of the 
capture; and were any such warlike stores, before described, concealed 
on board under the name of merchandise, or any other colorable appella- 
tion, in the ship papers. If so, what are the marks on the caske, bales, 
and packages in which they were concealed. Are any of the before 
named articles, and which, for the sole use of any fortress or garrison in 
the port or place to which such vessel was destined. Do you know, or 
have you heard of any ordmance, placard, or law, existing in such coun- 
try or State, forbidding the exportation of the same by private persons, 
without license. Were such warlike or naval stores put on board by any 
public authority. When and where were they put on board ? 

39. What is the whole which you know or believe, according to the 
best of your knowledge and belief, regarding the real and true property 
and destination of the vessel and cargo concerning which you are now ex- 
amined, at the time of the capture ? 

40. Did the said vessel, on the voyage on which she was captured, (or 
on) or during any or what former voyage or voyages, sail under the con- 
voy of any ship or ships of war, or other armed vessel or vessels. For 
what reason or purpose did she sail under such convoy. Of what force 
was or were such convoying ship or ships, and to what state or country 
did the same belong. What instructions or directions had you or did you 
receive on each and every of such voyages, when under convoy, respect- 
ing your sailing or keeping in company with such armed or convoying ship 
or ships ; and from whom did you receive such instructions or directions. 
Had you any, and what directions or instructions, and from whom, for re- 
sisting, or endeavoring to avoid or escape from capture, or, for destroying, 
concealing, or refusing to deliver up your vessel's documents and papers ; 
or any, and what other papers, that might be or were put on board your 
said ship. If so, state the tenor of such instructions and all particulars 
relating thereto. Are you in possession of such instructions, or copies 
thereof? If so, leave them with the Commissioner, to be annexed to 
your deposition. 

41. Did the said vessel, during the voyage in which she was captured, or 
on making any and what former voyage or voyages, sail to, or attempt to en- 
ter any port under blockade by the arms or forces of any, and what bel- 
iigerent power. If so, when did you first learn or hear of such port being 
so blockade, and were you at any, and what time, and by whom waraecl 



any duty or fee to be paid on the renewal thereof. Have sooh paasportfl 
been renewed, and how often, and has the duty or fee 1)een paid for saoh 
renewal. Was the vessel in a port in the country where the passports and 
sea-briefs were granted, and if not, where was the vessel at the time. Had 
any person on board any passport, license, or letters of safe conduct. If 
yea,, from whom, and for what business. If it should appear that there 
are in the United States, or in any other place or country besides the 
United States, any bills of lading, invoices, instruments or pi^rs, rela- 
tive to the vessel and goods, concerning which you are now examined, 
state how they were brought into such place or country. In whose pos- 
session are they, and do they differ from any of the papers on board, or 
in the Untited States, or elsewhere, and in what particular do they differ- 
Have you written or signed any letters or papers concerning the vessel 
and her cargo. What was their purport To whom were they writ- 
ten and sent, and what has become of them V 

36. Towards what port or place was the vessel steering her course, at 
the time of her being first pursued and taken. Was her course altered 
upon the appearance of the ve<a«el by whi )h she was taken. Was her 
course at all times, when the weather would permit, directed to the place 
or port for which she appears to have been destined by the ship papers. 
Was the vessel, before or at the time of her capture, sailing beyond or 
wide of the said place or port to which she was so destined by the said 
ship papers. At what distance was she therefrom. Washer course al- 
tered at any, and what time, and to what other port or place, and for what 
reason ? 

87. By whom and to whom hath the said vessel been sold or transferred, 
and how often. At what time and at what place, and for what sum or 
consideration, has the same been paid or satisfied. Was the sum paid, or 
to be paid, a fair and true equivalent, or what security or securities have 
been given for the payment of the same ; and by whom, and where do they 
now live. Do you know, or believe in your conscience, such sale or trans- 
fer has been truly made, and not for the purpose of covering or conoeaL 
ing the real property. Do you verily believe that if the vessel should be 
restored, she will belong to the persons now asserted to be the owners, 
and to none others V 

38. What guns were mouuted on board the vessel, and what arms and 
ammunition were belonging to her. Why was she so armed. Were there 
On board any other guns, weapons, warlike arms, or armament of any 
name or description, and if any, what. Were there any parts of warlike 
arms, not put together or finished, or any ammunition, fixed or unfixed, or 
any balls, shells, rockets, hand grenades, flints, percussion caps, ox any 
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